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and others (Sripavan J.)

It may be relevant to consider the case of Trade Exchange (Ceylon)
Limited Vs, Asian Hotels Corporation Limited® where a three-judge bench
of the Supreme Court held that the action of a public commercial com-
pany incorporated under the Companies Ordinance, although its capital
was mostly contributed by the Government and was controlled by the
Government, is a separate juristic person and its actions are not subject
to judicial review in an application for a writ of certiorari, Sharvananda, J
(as he then was) at page 76 observed as follows :

“The actitivites of private persons, whether natural or juristic, are
outside the bounds of administrative law. A public commercial com-
pany like the respondent, incorporated under the Companies Ordinance
in which the Government or a Government sponsored Corporation holds
shares, controlling or otherwise, is not a public body whose decisions,
made in the course of its business, can be reviewed by this court by
way of writ.”

~ Moreover, the petitioners have no legal right to insist on the first respon-
dent to extend their services on the basis of a right conferred by any
statutory provision. Nor the first respondent is under a statutory duty to
extend the petitioners’ services. Thus, the petitioner’s application for relief
by certiorari must fail. Accordingly, the court does not see any justifiable
ground to extend the interim orders. The interim orders issued by this
court on 11.01.2005 and 19.01.2005 are not extended any further.

Basnayake, J - | agree,

Application dismissed.




70 ~ srilanka Law Reports  (2005) 2 8ri L. R,

CHANDRARATNE
VS
WIJETILLAKE
COURT OF APPEAL,
AMARATUNGA J,.
WIMALACHANDRA J,
CALA 408/2002 (LG),
D.C. NEGOMBO 290/SM,
MARCH 23.2004,

JUNE 24, 26, 2004.

Civil Procedure Code - Cap. 53-Section 704-Summary Procedure-Leave to
Appear and defend-Doubt exists as to the - Security to be Ordered - Not
averred for what valuable consideration the cheques were issued-Acceptabil-
ity - sustainable defence.

The Plaintiff Respondent instituted action against the Defendant Petitioner
under Cap. 53 of the Civil Procedure Code for the recovery of a certain sum of
money dué on 5 cheques. The defendant moved to file Answer unconditionally.
The trial Judge refused the application for unconditional leave and allowed the
Petitioner to appear and defend upon depositing the entire amount claimed.

The Defendant sought leave to appeal with leave being granted it was
contended that— : ‘

(a) the Plaintiff had failed to disclose the circumsta_nces in which the said
cheques were issued.

(b) That although the Plaintiff has stated that the said cheques were
given for valuable consideration he has not stated what the said con
sideration was. :

HELD;

1. Although the Plaintiff has not averred in the plaint for what consider-
ation the cheques were issued, the Plaintiff has stated that the
cheques were given for valuable consideration. He may prove this at
the trial by establishing that value has been given for the cheques.

2. Defence raised by the Defendants cannot be believed. No credibility
can be attached to it. Even where there appears to be a defence, if
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court is doubtful of its genuineess, the defendant may be ordered to
give security.

APPLICATION for Leave to appeal, with leave being granted from an
order of the District Court of Negombo.

Cases referred to :

1. C. W. Mackie and Co. Ltd., Vs. Translanka Investments Ltd., 1995
28riLR6

2. De Silva vs De Silva - 49 NLR 219

3. Walling Ford vs The Mutual Society - 1880 5 App. Cap. 704

Sunil A Corray for Degendant Petitioner.
Chandradasa Mahanama for Plaintiff Respondent.

September 10, 2004
Wimalachandra J.
Cur.adv.vult

AMARATUNGA J.

lagree.
Appeal dismissed.

L. K. WIMALACHANDRA J.

The piaintiff-respondent (hereinafter referred to as the plaintiff) instituted
action aginst the defendant-petitioner (hereinafter referred to as the defen-
dant) in the District Court of Negombo under chapter 53 of the Civil Proce-
dure Code for the recovery of a sum of Rs. 200,000 due on five cheques
marked 'X1°, ‘X2’, *X3', ‘X4’, and ‘X5’ annexed to the plaint, each to the
value of Rs. 40,000. The petitioner moved to file answer unconditionally.

After inquiring, the-learned District Judge on 01.10.2002 made order
refusing the petitioner's application for unconditional leave andallowed the
petitioner to appear and defend upon depositing Rs. 200,000 which is the
entire amount climed by the respondent upon the aforesaid five cheques.
It is against this order the petitioner has filed this leave to appeal applica-
tion. :
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.When this application was taken up for inquiry on 23.03.2000, it was
agreed between the parties that proforma leave to appeal be granted and
the appeal be decided on the written submissions and documents that
would be filed by the parties. Accordingly both parties tendered written
submissions.

The defendant filed a petition and affidavit dated 12.03.2002 to obtain
leave to appear and defend. The Court is required by Section 704 of the
Civil Procedure Code, to consider the petition and affidavit with any docu-
ments filed, and decide whether the defendant has a prima facie sustain-
able defence or a reasonable doubt exist as to the bona fide of the de-
fence. If the Court is of the opinion that a reasonable doubt exists as to its
good faith, the defendant may be ordered to give security before being
allowed to appear and defend.

It must be noted that, at this stage the Court is not called upon to
inquire into the merits of the case of either party.

By his affadavit the defendant admits that he issued the said five cheques
to the plaintiff, but states that the said five cheques were issued to meet
certain urgent financial requirements of the plaintiff (vide paragraphs 15
and 16 of the affidavit). The defendant states that he owes nothing, as
those cheques were issued on the condition that they were never to be en-
cashed (paragraph 16 of the affidavit). Then in several paragraphs he averred
about a cheetu transaction and stated that the only money that was due
to the plaintiff was under a cheetu transaction. In any event it appears that
the cheetu transactions referred to in the affidavit were separate transac-
tions which had no connecton to the issue of the five cheques to the
plaintiff. ‘

This defénce raised by the defendant cannot be believed. No credibility
can be attached to it.

In the case of C. W. Mackie and Co. Ltd. V. Translanka Investments
Ltd.(1) it was held that even where there appears to be a defence, if Court
is doubtful of its genuieness, the defendant may be ordered to give secu-
rity. Ranaraja, J. at page 11 said;

“Where Court feels a reasonable doubt exists as to the hon-
esty of the defence, it is entitled to order a defendant to appear
and defend, only on condition of depositing in Court the sum of
money for which he is being sued. Howard, CJ. in De Silva, Vs,
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De Silva quotes® Lord Blackburn, (in Wallingford V. The Mutual
Society @ where he explains thus -

“It is not enough to say ‘1 owe nothing’, he must satisfy the
Judge that there is reasonable ground for saying so. It is difficult
to define it, but you must give such an extent of definite
facts............. as to satisfy the Judge there are facts which make it
reasonable that you should be able to raise that defence”

The learned counsel for the defendant submitted that the plaintiff has
failed to disclose the circumstances in which the said cheques were given.
Although the plaintiff has stated that the said cheques were given for valu-
able consideration, he has not stated what the said valuable consideration
was. .

Byles on Bills of Exchange, 21st edition, at page 132 states thus ;

“If a man seeks to enforce a simple contract, he must in plead-
ing, aver that it was made on good consideration, and must sub-

. stantiate that allegation by proof. But to this rule bills or notes "
are an exception. It is never necessary to aver consideration for
any engagement on a bill or note or to prove the existance of
such consideration............. In the case of other simple contracts,

- the law presumes that there was no consideraton till a consider-
ation appears ; in the case of contracts qn bills or notes, a con-
sideration is presumed till the contraty appears or at least ap-
pears probable” :

As regards the nature of the consideration for a bill, the Bills of Ex-
change Ordinance 1927, section 27, states that valuable consideraton for
a bill may be constituted.by-

(8 any consideration which by the law of England is sufficient to
support a simple contract ;

(b) an antecedent debt or liability. Such a debt or liability is deemed
valuable consideration whether the bill is payable on demand or
at a future time.

Wéeramantry in his Treatise on the Law of Contract Valume 1 at page
225, states as follows :
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“It will be observed that the expression, ‘antecedent debt or_
liability’ covers past consideration, so that, for example, a plain-
tiff suing upon a negotiable instrument may prove valuable con-
sideration by showing that value had once been given for it. He
is under no obligation to prove that he himself has again fur-
nished consideration for it.” ,,

In the circumstances there is no merit in the submission made by the
learned counsel for the defendant that the plaintiff has not averred in the
plaint for what valuable consideration the said five cheques were issued,
though the plaintiff has states that the said cheques were given for valu-
able consideration. However, he may prove this at the trial by establishing

. that value has been given for the said cheques.

It is to be noted that the Court has to decide whether the defendant has
_ asustainable defence by perusing his affidavit. On an examination of the
affidavit we cannot see any triable issue or a sustainable defence. The
learned Judge had correctly addressed his mind when he held that there
was no sustainable defence. :

It is also to be noted that the defendant has drawn the said cheques
after the account had been closed, as such he knew at the time the
cheques were issued the bank would not honour them. It appears that the
defendant has committed a fraud on the plaintiff by issuing the said cheques
after he closed his account in the Bank.

In these circumstances, it is our considerd view that the order of the
learned District Judge should not be disturbed.

For the reasons stated in'this judgement we dismiss the appeal with
costs fixed at Rs. 5,000.

Judge of the Court of Appeal
GAMINI AMARATUNGE J, - 1 agree

Judge of the Court of Appeal.
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THAMEL
vs
ROAD DEVELOPMENT AUTHORITY AND OTHERS

\

COURT OF APPEAL
SALEEMMARSOQOF P.C., J (P/CA).
SRISKANDARAJAH J,

C. A. 532/2003

SEPTEMBER 1, 2004

Writ of Certiorari - Government Quarters (Resocvery of Possession) Act 7 of
1969 as amended by Act 8 of 1981 - Section 3, 9 - Is the power to serve a quit
notice limited to a case where the person in occupation is an employee of the
State? Can an independent contractor be evicted? Locus standii?

The Petitioner who was a private sub-contractor for the Road Construction
Development Company (RCDC), In 1988, the house in dispute had been
handed over to him by the RCDC and occupied by him from 1988 while he was
working for the R. C. D. C. The R. C. D. C. requested the Petitioner to hand over
possession of the said premises to the Road Development Authority (R. D. A.)
and as these premises were not handed over as required a quit notice under
the provisions of the Government Quarters Recovery of Possession Act was
issued by the R. D. A.

The Petitioner contends that the premises were not handed over to him by the
R. D. A. and therefore the Respondents are not entitled to issue a Notice to
quit.

HELD

() ~ The premises belongtothe R. D. A. The R. C. D. C. had requested the
R. D. A. to hand over the premises for a stated purpose and it was
handed overtothe R. C. D. C. by the R. D. A.

The R. C. D. C. is the construction arm of the R. D. A., when the RCDC
handed over the premises to the Petitioner it was given on behalf of
the R. D. A. Therefore the Respondent R. D. A. is entitled to issue a
quit Notice.
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(i) The power to serve a quit Notice is not.limited to a case which the
person in occupation is an employee of the State, Quarters provided
"to anyperson” by a Public Corporation can be recovered under the
Act. '

APPLICATION for a Writ of Certiorari.

Cases referred to :

1. Balasundaram vs Chairman, Janatha'Estate Development Board and others
1977- 1SLR 84 at 85

Sunil F. Cooray with Liyanage for Petitioner.
M. N. Idroos State Counsel for Respondent.

October 15, 2004

cur. aav. vult.
SRISKANDARAJAH J.,

Marsoof, P. C., J (P/CA) - | agree.

Application dismissed.
S. SRISKANDARAJAH, J

The Petitioner after retirement from the Department of Highways in 1986
had been functioning as a private sub contractor for the Road Construction
Development Company from 1988. The house in dispute had been occupied
by the petitioner from 1988 while he was working as a contractor for the
Road Construction and Development Company Private Limited. By a letter
dated 16.12.1998 (X9) the District Manager of the Road Construction and
Development Company had requested the petitioner to hand over
possession of the said premises to the Road Development Authority the
respondent. It is common ground that the premises had been originally
handed over to the petitioner by the Road Construction and Development
Company. :

The respondént by his letter dated 27.1.2003 had issued a quit notice
under Section 3 of the Government Quarters (Recovery of Possession)
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Act No. 7 of 1969 as amended by Act No. 8 of 1981, notifying the petitioner
to vacate the premises in dispute on or before 10.4.2003. The petitioner
submits that the premises in dispute on which the aforesaid quit notice
had been issued is not given to the petitioner by the respondent. But it
was handed over to the petitioner by the Road Construction and Development
Company and therefore the respondents is not entitled to issue a quit
notice under Government Quarters (Recovery of Possession) Act for the
said premises as a competent authority under the said Act. Therefore he
submitted the quit notice is ultra vires and it has to be quashed.

The counsel for the respondents submitted that on the request made
by the Road Construction and Development Company Limited which is
the construction arm of the respondent by its letter dated 19.10.1990 (Y1)
handed over the said premises to the Road Construction and Development
Company Limited (Y2). Thereafter On the 4th November 98 (X8) the
respondent requested the possession to be restored and consequence to
this request the Road Construction and Development Company Limited
requested the petitioner who was in occupation of the said premises to
hand over possession to the respondent by it's letter dated 3rd February
1999 (X9). In the mean time the respondent also by its letter dated 25th
July 2000 requested the petitioner to hand over possession of the said
premises within fourteen days. The petitioner by his letter of 9th August
2000 (Y7) requested respondent to grant him time to vacate the premises
and the respondent acceded to this request and permitted the petitioner
to occupy the said premises for a period of two years from 9.8.2000. And
at the expiration of the two years the respondent by its letter dated 24th
December 2002 requested the petitioner to hand over vacant possession
of the said premises. The petitioner had sought further six months time to
vacate the said premises by his letter of 26th August, 2002 (Y9). The
respondent after considering this request had given him further period of
four months until the 9th of December, 2002 by its letter dated 29.8.2002
(Y10). As thé petitioners failed and neglected to hand over possession of
the said premises to the respondent a notice of quit was sent to the _
petitioners by the respondent a notice of quit was sent to the petitioners
by the respondent on 13th December, 2002 (Y11) in terms of Government
Quarters (Recovery of Possession) Act. '

In this instance case the respondent has sought the provisions of the
Government Quarters (Recovery of Possession) Act to recover possession
of a premises belonging to them. This was given to the respondent by the
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Road Construction and Development Company Limited which is the
cosntruetion arm of respondent. The position of the petitioner is that he
was neither an employee of the respondentnor an employee of the Road
Construction and Development Company Limited but he is only a sub
contractor to the said company when he went into occupation and now he
is an independent contractor. In addition he takes up the position that the
respondent has not given this quarters to him for occupation, for these
reasons the respondent has no authority to invoke the provisions of the
Government Quarters (Recovery of Possession) Act to recover possession
of the said quarters.

Kulathunga, J in Balasundaram The Chairman, Janatha Estate
Development Board and Others at 85 observed ;

"Section 3 of the Act empowers a competent authority to serve a quit
notice "on the occupier of a Government quarters" Under section 9 as
amended by Act No. 8 of 1981 -

"Government quarters" means any building, room or other
accommodation occupied for the use of resident which is provided
by or on behalf of the Government or any public corporation to any
person and includes any land or premises in which such building or
room or other accomadation is situated, but does not include any
house provided by the, Commissioner for National Houseing to which
Part V of the National Housing Act applies.

It is thus clear that the power to serve a quit note is not limited to a
case where the person in occupation is an employee of the estate. Quarters
provided “to any person” by a public corporation can be recovered under
the Act."

Therefore the respondent is entitled to invoke the provisions of the
Government Quarters (Recovery of Possession) Act to recover possession
of the quarters provided to the petitioner even though the petitioner was
not an employee of the respondent.

The next question that has to be determined is whether the said premises
belongs to the respondent and if it so was it given on behalf of the
respondent. The fact that the said premises belongs to the respondent is
not disputed. The petitioners aiso by his letter of 9th August 2000 (Y7)
and of 26th August, 2002 (Y9) accepted this position and had sought



CA Thamel Vs Road Development Authority And Otherst 179

extensions of time from the respondent to occupy the send premises.
Even though the petioner has not disclosed these facts in the petition,
when these communications were brought to the notice of this court by
the respondents the petitioner admited this factin his counter affidavit. It
is also evident from the pleadings of the petitioner that after his retirement
in 1988. He was functioning as a private sub contractor to the Road
Construction and Dvelopment Company Limited and he has submitted
bills of payments issued by the said company for September 96 (X4) and
May 97 (X5). The petitioner also submitted that he came into occupation
of the said premises when he was functioning as the sub contractor to the
Road Construction and Development Company Limited. But the petitioner
has no document to substantiate the date or the year on which he went
into occupation.

The respondents submitted when the Road Construction and
Development Company Limited by its letter dated 19th October 1990 (Y1)
requested the respondents to hand over the said premises for their purpose
and accordingly it was handed over on the 5th November 1990 (Y2) to the
said company. By these letters it is established that the premises in
question belongs to the respondent. The Road Construction and
Development Company Limited which was the construction arm of the
respondent has requested this premises from the respondent for storage
and distribution purpose and it was given to the petitioner. In these
circumstances it can be construed that the said premises was given on
behalf of the respondent. Therefore the respondent is entitled to invoke the
provisions of the Government Quarters (Recovery of Possession) Act, as
it provides to recover possession of Quarters provided to any person by a
public corporation. For the foregoing reasons | hold that the impugned quit
notice is valid and that there is no grounds for quashing it by way of
certiorari. Accordingly | dismiss this application without cost. -

Judge of the Court of Appeal.
Saleem Marsoof P. C., J. (P., C/A) - | agree.

President of the Court of Appeal.
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IYER
VS
IYER AND ANOTHER
COURT OF APPEAL,
AMARATUNGA J
CALA 192/2002,

- D.C.PT.PEDRO 17830/L
AUGUST 23, 2004. '

Civil Procedure Code — Section 219 — Examination of Judgment Debtor —
Money Decree — Undertaking given to Court — V/olat/on — Is it contempt of
Coun‘ ? Inherent powers of Court.

The Plaintiff sought a declaration that he is entitled to perform a certain flag
hoisting ceremony and an order to restrain the Defendants from obstructing
the Plaintiff. The matter was settled and the Defendant under took to deposit a
certain sum of money in Court. The Defendant did not honour this undertaking.
The Plaintiff sought to examine the Defendant under Section 219 which was
objected to by the Defendant but the trial Judge allowed the application . The
" Defendant sought leave to appeal against the said order.

HELD (i) Section 219 is a step in the process of executing a money
decree. If there is no money decree entered against the Defen-
dant, he is not a Judgment Debtor and accordingly he cannot
be/ examined under Section 219.

The 1st Defendant however by signing the court record had
given an undertakmg that he would deposit the sum as di-
" rected.

(iiy The Court has the power to inquire as to why the party giving the
undertaking failed to honour the undertaking. In the exercise of
the power court can summon and examine the party concerned.
Though the Defendant cannot be examined under Section 219,
the order to examine the Defendant was correct as it is an
exercise of the inherent power of Court.

_ (iii) An undertaking entered into or given to Court by a party or his
Counsel is equivalent to and has the effect of an order of the
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Count, so far as any infringement thereof may be maid the sub-
ject matter of an application to the Court to punish for its breach.
The undertaking to be enforced need not necessarily be em-
bodied in an order. )

(iv) When a party has not acted according to an undertaking given
to Court the Court has the power to inquire as to why the party
giving the undertaking failed to honour the undertaking — That is
an inherent power of Court.

APPLICATION for Leave to Appeal from an order of the District Court of Point
Pedro.

Cases Referred to :
1.InRe. P. K. Enso— 62 NLR. P 509 at 571
A. Mutukrishna with Nilanthie Devasinghe for Petitioner. .

Ms. C. Rajasingham with Kanchana Nagarajah for Plaintiff Respondent.

January 10, 2005

Gamini Amaratunga, J.
Cur adv vult.

Application dismissed. -
GAMINI AMARATUNGA J.

This is an action between the parties who have rights to administration
and management of the Hindu Temple known as Sellasannathy Temple at
Thondamanaru. The rights of the parties were exercised in rotation, one
party exercising his rights in one year and another party in another year
and so on. The party having the rights of management in-any particular
year has the right to conduct the annual festival that year and the income
derived from the festival belongs to that party and the others who are
entitled to shares.

In the year 2000 there was a dispute between the plaintiff and the 1st,
4th, 5th and 6th defendants about who should conduct the flag hoisting
ceremony for the year 2000. The plaintiff filed this action praying inter alia
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for a declaration that he was entitled to perform the flag hoisting ceremony
in that year and for an order restraining the 1st, 4th, 5th and 6th defen-
dants from obstructing the plaintiff. Whilst this action was pending, the
Divisional Secretary negotiated with the parties to bring about a settle-
ment. The parties' agreed to auction the right to perform the flag hoisting
ceremony. The 1st defendant was the highest bidder for the light. He was
awarded the right for a sum of Rs. 900,000/-. This arrangement was with-
out prejudice to the rights of the other parties. When this arrangement
was notified to Court, an order was made directing the 1st defendant to
- deposit in Court a sum of Rs. 900,000/~ out of the income derived from the
ceremony, to be proportidnately divided among the parties at the end of
the case. The 1st defendant agreed to this and signed the case record.

The 1st defendant sought permission of Court to deposit Rs. 500,000/
- in the first instance. Permission was granted to deposit Rs. 500,000/-
first and Rs. 400,000/ later. The 1st defendant deposited Rs. 500,000/-
but failed to deposit the balance 400,000/-. The first defendant’s position
was that the ceremony did not yield the income he expected and that
therefore he was unable to deposit the balance sum.

The above is the short factual background which led to the making of
the order challenged in this appeal. When the 1st defendant’s failure to
deposit the balance Rs. 400,000/- continued, the plaintiff moved for per-
mission of Court to examine the 1st defendant under section 219 of the
Civil Procedure Code. The learned Judge made order permitting the ex-
amination of the 1st defendant under section 219 of the Civil Procedure
Code. In this appeal the learned counsel for the 1st defendant appellant
contended that section 219 provides for the examination of a judgment
debtor against whom a money decree has been entered. Section 219 is a
step in the process of executing a money decree. The learned counsel
contended that since there was no money decree entered against the 1st
defendant he is not a judgment debtor and accordingly he cannot be ex-
amined under Section 219. '
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This argument is correct. However consequent to the order made by -
Court directing the 1st defendant to deposit Rs. 900,000/ in Court, the 1st
defendant by signing the Court record had given an undertaking to Court
that he would deposit the sum as directed. “An undertaking entered into or
given to Court by a party or his counsel is equivalent to and has the effect
of an order of the Court,‘so far as any infringement thereof may be made
the subject matter of an application to the Court to punish for'its breach.
The undertaking to be enforced need not necessarily be embodled inan
order. In Re. P. K. Enso” at 571.

When a party has not acted according to an undertaking given to Court
the Court has the power to inquire as to why the party giving the undertak-
ing failed to honour the undertaking. That is an inherent power the Court
has to ensure that undertakings given to it are honoured. In the exercise of
this inherent power the/Court can summon and examine the party con-
cerned. In the Court finds that the undertaking was not honoured without
any excuse the Court has the power to punish the party concerned for
contempt. ' . '

In the present case when the Court allowed the application to examine
the 1st defendant to ascertain his means and to find why the 1st defen-
dant did not honour the undertaking the Court was acting in the exercise
of its inherent power. The only mistake made by Court was to refer to that
examination as one sanctioned by section 219 of the Code. Though this
reasoning was wrong the order to examine the 1st defendant was correct
. asitis an exercise of the inherent power of Court.

Thus there is no merit in this appeal. The appeal is dismissed and the
order to examine the 1st defendant is hereby affirmed. The 1st defendant
shall pay a sum of Rs. 15,000/~ to the plaintiff as costs of this appeal.

: Ige of the Court of Appeal.

2 - CM 6556
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LESLIE SILVA
Vs
PERERA

COURT OF APPEAL,
SOMAWANSA, J (P/CA)
C. A. 304/2004 (REV)
DC MT. LAVINIA 139/L
MAY 13,2005

Civil Proceduere Code - Section 40(d), 147, 454(2) - Issues of Law to be tried
first - when ? Refusal by trial court - No leave to appeal application filed - Is
revision available ? - Court of Appeal (Appellate Procedure Rules 1990) Rule

46 Supreme Court Rules. :

The defendent-Petitioner sought to revise the order of the trial court refusing to
hear and determine issue No. 13 as a preliminary Issue-whether the Plaint
has conformed to the provisons of Section 40D of the Civil Procedure Code.
The trial court held that the said issue is not a pure question of law and in order
to answer the said issue the Court has to consider the evidence that would be
held at the trail but went to answer the said issues in the negative ’

The Defendant moved in Resivion
HELD:

(i) The Court after deciding that Issue No. 13 is not a pure question of law
erred by answering the issues in the negative

(i) In terms of Section 40(d), the Plaint should contain a statement as to
where and when the casue of actlon arose and is not a fact which
should be kept to be disclosed at the trial. The Plaint, it is apparent
does not say as to when the purported action arose.

(iii) No other evidence/documents are required to decide whether the plaint
is drawn out in compliance with Section 40(d) - this is a fatal defect
which goes to the root of the case.

(iv) The Defendant Petitioner has invoked the revisionary jurisdiction to
avert a miscarriage of ju