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The Petitioner alleges that whenever she attempted to hand in her 
application for the said Examination, the Registrar refused to accept her 
application, alleging that part of the course followed by the Petitioner in 
India was not recognized by the 1 st respondent. However in accordance 
with (P5) dated 31.07.2004 which is a letter sent by an officer of IMTU to 
the President of the 1st respondent, it is very explicitly pointed out that 
although the initial para clinical training of the Petitioner and some other 
students was held in Guntur, India which was an off-shore teaching centre, 
the syllabi at IMTU Dar-es-Salaam and Guntur were the same and that the 
Examinations held in Guntur were conducted by IMTU, Tanzania and 
certificates issued at Da-res-Salaam, copies of the relevant mark sheets 
being marked as C. This letter also confirms that the petitioner having 
successfully completed her para clinical training at Guntur, passed her 
examinations, and qualified as a Doctor, having been a student of IMTU, 
Dar-es-Salaam. Furthermore in accordance with (P2), a Degree in Medicine 
and surgery (MBBS) awarded by IMTU, Dar-es-Salaam, Tanzania has 
been recognized by the 1st Respondent from the year 1999 onwards, 
which recognition has not been repealed upto date. The Petitioner sumbits 
that she informed the Registrar that the teaching centre at Guntur had 
subsequently been closed down by IMTU Tanzania since May 2002, and 
that at the said premises a Medical college by the name of Kathuri Medical 
College had been established. The Petitioner avers that the 1 st respondent 
insisted on inspecting the Guntur centre, although it had ceased to exist. 

The 1st Respondent apparently is opposing the application of the 
Petitioner on the basis that the entire course was not followed by the 
Petitioner at IMTU, Tanzania. Besides (p2) which recognizes the MBBS 
degree, Tanzania since September 1999, by virtue of the letter dated 
16.09.1999 sent by the 1 st Respondent to the Dean of IMTU, recognition 
was granted to IMTU Medical school unconditionally, and no other material 
was produced in the objections filed by the Respondents, the 1st 
Respondent along with the written submissions sought to produce a 
photocopy of a letter (Y1) dated 20.09.1999, which is said to have been 
written to the Dean of IMTU College of Medicine by the 1 st respondent. 
This letter however has not been supported by an affidavit, and has not 
been certified. Although the written submissions tendered by the 1st 
Respondent aver that it is only the College of Medicine, IMTU Dar-es,Salaam 
that is recognized by the 1st Respondent, (P2), by referring ro "College of 
Medicine, International Medical and technological University, Dar-es-
salaam, Tanzania", obviously the 1st Respondent would be interested in 
the College of medicine, as the 1st respondent is the Sri Lanka Medical 
Council. However in P2 IMTU has been referred to completely, which has 
not been de-recognized by the 1 st Respondent subsequently. 

The Petitioner having completed her Medical course obtained her MBBS 
Degree on 17.04.2004, having obtained a first class in the November 2003 
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Examination, after years of study at Tanzania and subsequent to pre clinical 
training at Guntur, which was supervised and examinations conducted by 
IMTU, Tanzania.as Guntur is an of-shore teaching centre. Section 29(1) of 
the Medical Ordinance, states that "aperson shall upon application made 
in that behalf to the Medical Council be registered as a Medical practitioner" 
if the conditions in section 29 are fulfilled. Section 29(1)(b)(ii) refers to 
foreign medical graduates. The Petitioner has obtained her degree by virtue 
of section 29(2)(b)(iii)(bb) of the Medical Ordinance which is recognized 
by the Medical Council for the purpose of this section, and hence the 1st 
Respondent cannot escape from the legal duty cast on it. There is no 
basis in fact or in law for the 1st Respondent to decline to carry out it's 
statutory obligation, to perm it the Petitioner to sit the 29(1 )(iv)(cc) Special 
Examination of the Medical Ordinance, commonly referred to as the Act 
16 Examination. 

In the event of the 1 st Respondent not being satisfied with the standards 
maintained at IMTU, an application could have been made under section 
19C of the Medical Ordinance to the Minister of Health that the prescribed 
standards are not being maintained and recommended that such 
qualification shall not be recognized for the purpose of Registration under 
this Ordinance which has not been done. Hence the 1st Respondent is 
legally bound to recognize the Medical degree of IMTU as there has been 
no de recognition. 

Justice A. R. B. Amerasinghe in his book titled "Judicial Conduct, Ethics 
and responsibilities" at page 284 states thus— 

'The function of a Judge is to give effect to the expressed intention of 
Parliament. If legislation needs amendment, because it results in Justice 
the democratic processes must be used to bring about the change". This 
has been the unchallenged view expressed by the Supreme Court of Sri 
Lanka for almost a hundred years. 

For the aforesaid reasons this court grants the Petitionerthe relief prayed 
for, and issues a Writ of Mandamus directing the 1 st respondent to accept 
the application of the Petitioner, and admit the Petitioner as a candidate 
for the Special examination prescribed by the 1st Respondent in terms of 
section 29(1 )(iv)cc of the Medical Ordinance. On an application by Learned 
President's Counsel for the 2nd Respondent, the 2nd Respondent was 
discharged from this case and the connected cases. As CA,29i/2005, 
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CA.292/2005 and CA.293/2005 are connected matters and counsel in 
these cases agreed that the Judgment given in this case would be binding 
in the other cases, the Petitioners in the aforementioned cases are granted 
the same relief prayed for, Writs of mandamus are granted as prayed for 
by the respective Petitioners without cost, and the 1 st respondent Council 
is directed to admit the respective Petitioners as candidates respectively 
for the Special Act 16 Examination prescribed by the 1 st respondent. 

SRISKANDARAJAH, J. — I agree. 

Application allowed. 

FRANCIS 
VS. 

PREMAWATHY AND ANOTHER 

COURT OF APPEAL. 
MS. EKANAYAKE, J. 
SRISKANDARAJAH, J. 
CA 1948/2003 (REV). 
DC GALLEP/11133. 
SEPTEMBER 22, 2005. 

Civil Procedure Code, sections 754, 754(4), 755(2), 755(2)(b), 759(f) - Notice 
of appeal not served on respondent - Rejected by District Judge - Validity? 
Failure - Is it fatal ? 

The District Court rejected the notice of appeal oh an objection being taken 
that the notice of appeal was not served on the respondents. The defendant -
petitioner moved in revision. 

HELD: 

(1) One of the imperative requirements of section 755(2) (b) is that a 
copy of the notice of appeal should be served on the registered 
Attorney-at-law of the respondent. 
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(2) By the failure to serve a copy of the notice of appeal on the registered 
attorney for the plaintiff-respondent neither he nor his client is aware 
that an appeal is being filed. 

(3) Where the notice of appeal is void it is not possible to give relief under 
section 759(2); to give relief under section 759(2) would lead to laxity 
and carelessness on the part of the appellants. 

APPLICATION in revision from an order of the District Court of Galle. 

Cases referred t o : 

1. Thambirajah vs. Doral and others CA 1306/87 CAM 6.9.1996. 

2. Sumanaratne Banda vs. Jayaratne CA (Rev) 1025/85 CAM 26.6.87 
3. Kiri Banda vs. Ukku Banda (1986) CALR 191 

N.R.M. Daluwatte, P. C. with Gayathrie de Silva for 7 t h defendant-appellant-
petitioner. 

Daya Guruge for plaintiff-respondent-respondent. 

Cur.adv.vult. 

November 07, 2005.. 
SRISKANDARAJAH J . 

The 7 t h defendant petitioner's Attorney-at-Law filed a Notice of Appeal 
on the 13 t h of June, 2003 to appeal against the order of learned District 
Judge delivered on the 2 n d of June, 2003 in the District Court Galle Case 
No. 11133/P. By this order the Learned District Judge has rejected the 
claim of the 7 t h defendant petitioner in the land sought to be partitioned in 
the said case.-The Petitioner's Attorney-at-Law with the aforesaid Notice 
of Appeal filed the receipt for the deposit of Rs. 750 being security and 
also registered postal article receipts in proof of notice to the Respondents. 
This fact is borne out by the journal entry No. 33 dated 25.06.2003. 
Subsequently the Petition of Appeal was filed on 29 t h July, 2003. According 
to the proceedings dated 7.7.2003, the plaintiffs-respondent-respondent's 
Attorney-at-law has brought to the notice of Court that no Notice 
of Appeal has been served on the Plaintiff or to her Attorney-at-law 
in terms of section 754(4) of the Civil Procedure Code and he moved that 
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the Notice of Appeal be rejected. The Attorney-at-law of the 7 t h defendant 
petitioner admitted this position and stated that a mistake has occurred in 
respect of this matter. The learned District Judge after considering the 
submission made in this regard held on the same day i.e. 7.7.2003 that 
there is no proof of service of Notice of Appeal on the plaintiff and the 7 t h 

defendant appellant acted in breach of section 755 (2) (b) of the Civil 
Procedure Code and hence under section 754, the Court has power to 
reject the Notice of Appeal and rejected the Notice of Appeal. 

The 7 t h Defendant Petitioner being aggrieved by the aforesaid order of 
rejection of his Notice of Appeal has filed this Revision Application to 
revise and set aside the said order dated 7.7.2003. The Petitioner submitted 
that section 754(4) deals with time limits of filing the Notice of Appeal and 
in which court it should be presented and who should present it. If the 
Notice of Appeal is not presented within the prescribed time limit or not 
fulfilled the aforesaid conditions the Court is empowered to reject the Notice 
of Appeal. The Petitioner further submitted that section 755(2) deals with 
additional material that has to accompany the Notice of Appeal. But it 
does not empower the trial judge to reject the Notice of Appeal for non­
fulfillment of the requirements of section 755(2). The Respondent also 
submitted that the Petitioner is not prejudiced by not giving notice within 
the 14 days in which the Notice of Appeal has to be filed. He also submitted 
that the failure to give notice to the Plaintiff is admittedly by a mistake by 
the Attorney-at-law of the 7 t h defendant respondent-therefore the court 
could grant relief under section 759(2) of the Civil Procedure Code. This 
section is to give relief in case of a mistake, omission or defect made in 
complying with the procedure except non-compliance with section 754(4). . 

In Thambirajah vs. Doral and others^- Wijeratne, J held : 

"I cannot accept the submission that the Notice of Appeal once ac­
cepted cannot be rejected. 

Section 754(4) of the Civil Procedure Code states-

"The Notice of Appeal shall be presented to the court of first instance 
for this purpose by the party appellant or his registered attorney within a 
period of fourteen days from the date when the decree or order appealed 
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against was pronounced, exclusive of the day of that date itself and of the 
day when the petition is presented and of public holidays, and the court to 
which the notice is so presented shall receive it and deal with it as herein­
after provided. If such conditions are not fulfilled, the court shall refuse to 
receive it." 

This means that the Notice of Appeal should be dealt with as set out in 
the succeeding section. 

Section 755(1) sets out the particulars which should be contained in 
the Notice of Appeal. 

Section 755(2)(b) lays down that the notice of appeal shall be 
accompanied by proof of service, on the respondent, or on his registered 
attorney, of a copy of the Notice of Appeal, in the form of a written 
acknowledgement of the receipt of such notice or the registered postal 
receipt in proof of such service. 

Thus it is seen that one of the imperative requirements of section 
755(2)(b) is that a copy of the notice of appeal should be served on the 
registered Attorney-at-law of the respondent. This has not been done in 
this case. 

The purpose of this requirement is to apprise the registered Attorney-
at-law of the other party (the respondent) that an appeal is being filed and 
that the first step is being taken by tendering the Notice of Appeal. By the 
failure to serve a copy of the notice of appeal on the registered Attorney-
at-law for the plaintiff-respondent, neither he nor his client is aware that an 
appeal is being filed. 

There was no valid Notice of Appeal as a copy of the notice was not 
served on the registered Attorney-at-law for the plaintiff-respondent, which 
is a fundamental requirement. Therefore the learned District Judge has 
jurisdiction to reject the Notice of Appeal, which has no validity. 

In this respect I follow the judgment in Sumanaratne Bandara vs. 
Jayaratne<2) where it was held that where the notice of Appeal was not 
duly stamped, the District Judge could reject the Notice of Appeal. 
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Section 759(2) provides that in case of any mistake, omission or defect 
on the part of any appellant in complying with the provisions of the relevant 

« sections (other than the provisions specifying the period within which any 
act or thing to be done), the Court of Appeal may, if it should be of opinion 
that the respondent has not been materially prejudiced, grant relief on 
such terms that it may deem just. 

In the case of Kiri Banda vs. Ukku Banda(3) where it was contended 
that where there has been a mistake, omission or defect on the part of the 
appellant in complying with the provisions of these sections, this court 
should grant relief if it should be of opinion that the respondent has not 
been materially prejudiced, P.R.P. Perera, J. stated at 194-

"In my view, if this construction sought to be placed by learned Counsel 
on section 759(2) is accepted, even where such failure is occasioned by 
gross negligence or carelessness or neglect on the defaulting party or his 
registered Attorney, it would result in such conduct being condoned by 
the court. Further it would render nugatory express mandatory provisions 
of procedure. I regret I am unable to agree with these submissions." 

In my view these observations apply with equal force to the facts of this 
case. To give relief under section 759(2) would lead to laxity and careless­
ness on the part of appellants. 

In any event where the Notice of Appeal (which is the starting point and 
the foundation of the appeal procedure) is void, as in this case, it is not 
possible to give relief under section 759(2) of the Civil Procedure Code." 

The above case applies to the instant Application in all force and this 
court holds that the Notice of Appeal filed by the 7* defendant-appellant-
petitioner in the given circumstances is void therefore the Petitioner can­
not be given relief under section 759(2) of the Civil Procedure Code. Hence 
this court upholds the order of the learned District Judge dated 7.7.2003 
and dismiss this application with costs fixed at Rs. 5000. 

EKANAYAKE, J . — I agree 

Application dismissed. 
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NATIONAL DEVELOPMENT BANK 
VS. 

RUPASINGHE AND OTHERS 

COURT OF APPEAL. 
SOMAWANSA, J.(P/CA) AND 
WIMALACHANDRA, J. 
CALA 21/2004 (LG). 
DC MAWANELLA 639/L. 
MAY 12,2005. 

National Development Bank of Sri Lanka - Parate execution - Section 53 -
Interim injunction issued - Wider than which was sought - Property situated in 
Mawanella - Resolution passed in Colombo - Cause of. action - Where ? -
Damages quantified - Injunction available? 

The District Judge of Colombo issued an interim injunction against the 
defendant - petitioner Bank preventing the Bank'from taking any further steps 
in respect of the auction sale of the property; the interim injunction issued has 
enjoined the defendant-petitioner Bank from transferring the property in terms 
of section 51. 

The defendant - petitioner Bank sought leave to appeal from the said order. 

HELD : 

(1) The interim injunction issued is much wider than the relief sought by 
the plaintiff-respondents themselves. 

(2) Jurisdiction of court is limited and restricted to what is prayed for and 
no other relief could be granted by Court if not prayed for. 

HELDFURTHER: 

(3) Court has not considered that the plaintiff-respondents have quantified 
the damage and whether an injunction would lie or not has not been 
considered by the District Judge. 

(4) The plaintiffs-respondents are not challenging the manner in which 
the auction was held. The main dispute was not in respect of the 
ownership but was in respect of the 1 s l defendant-petitioner's decision 



CA National Development Bank vs. Rupasinghe 93 
and Others (Somawansa, J. (P/CA)) 

to proceed with parate execution, the culmination of the 1 s" defendant-
petitioner taking such steps was based on the resolution that was 
adopted in Colombo at the address of the 1 s t defendant-petitioner in 
Colombo. 

The cause of action would have accrued at the 1 s ' defendant-petitioner's 
address in Colombo, District Court of Mawanella has no jurisdiction and 
accordingly no interim injunction could be issued. 

APPLICATION for leave to appeal from an order of the District Court of Mawanella 
with leave being granted. 

Case referred t o : 

Surangi vs. Rodrigo 2003 3 SRI LR 35 

Romesh de Silva, P. C. with Geethaka Gunawardane for 1 s t defendant-
petitioner. 

Anil Silva with Ganesh Dharmawardane for plaintiffs-respondents. 

Cur.ad.vult. 

July 22,2005. 
ANDREW SOMAWANSA, J . (P/CA) 

As per minute dated 31.03.2005 when this application for leave to 
appeal was taken up both parties agreed to tender written submissions on 
the question of leave as well as the main matter and parties were directed 
to tender their written submissions on 12.05.2005. However on 12.05.2005 
the plaintiffs-respondents were absent and unrepresented and failed to 
tender their written submissions even thereafter. 

. The 1 st defendant-petitioner in th is leave to appeal application is seeking 
to set aside the order of the learned District Judge of Mawanella dated 
12.01.2004 whereby the Court issued an interim injunction against the 1 s l 

defendant-petitioner Bank preventing the 1 s t defendant-petitioner from 
transferring the property in terms of section 53 of the NDB Act. 

The relevant facts are that the plaintiffs-respondents instituted the instant 
action in the District Court of Mawanella on 19.08.2003 in order to prevent 
a parate execution sale taking place on the same date viz: 19.08.2003. 
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The application for interim injunction was supported on 20.08.2003 and 
the Court issued notice of interim injunction only to be served on the 1 s t 

defendant-petitioner. Copy of the notice of interim injunction is marked B 
which reads as follows: 

"@«D& oeo?» gos^S-gSisci eâ fflsf ©e>i> zagSt) S@c3~Qd?$Q Q <gQ@ 

23© SS© 2003 d § eaicfo t̂SS ®ea 01 ©o. Q. 9.00 3 qStsd^Sca 
<ĝ S<sd ©osS S3 SedJQoo <§>?5aaJ Q)ds> 29©c3fc> 

The 1 s l defendant-petitioner filed his objections and took up the position 
that the sale had already taken place. The certificate of sale dated 
19.08.2003 (on which date the instant action was instituted) was marked 
D 15. After the conclusion of the inquiry into the application for interim 
injunction, Court made order allowing an interim injunction and further 
directed the 1 s t defendant-petitioner Bank not to take any steps in terms of 
section 53 of the NDB Act to dispose of or transfer the property. 

One of the matters raised by counsel for the 1 s t defendant-petitioner is 
that the interim injunction that was issued is much wider than that which 
was sought for by the plaintiffs-respondents. I would say there is force in 
this argument. It is to be seen that the interim injunction that was sought 
by the plaintiffs-respondents was only to prevent the 1 s t defendant-petitioner 
Bank from taking any further steps in respect of the auction sale of the 
property described in the schedule to the plaint. The prayer to the plaint 
more particularly sub paragraphs C^', esw '8') of the prayer to the 
plaint reads as fol lows: 

eft. ©@® Sscs OC&3Q gScJt) ©Qsis^Gsd Ŝ S-sHje) s>cos>§ ©sssda easy 
©SsfeefSca 8gS)^ <g>?5 Sc3g 8caSd coisSe) «s*os>@ ssdm <§>sfeSsJasj1 

tseoroS SSCSJCKMSJ SsJSssdiQsJO £<sdd3Q Ssgssf radza ©sDs? 

f̂ . @®@ S©c3 t)e&a£> gS<fu) ©Ssfe^Ssd S«§4£5i> tseora® @a>@dj» eaeo 
©Qd©<fSc3 8§3^ Sog 8caQd ojSi) ®eos>® ©ts©ds) (jqjdt ©cora© 
SscsfocassJ Ssrf&esdiSsJt) 6@dS£) ©e>e> s)g£> S©ess) q£>d&D ©ratsJ 
zSqjoJ tads> ©e>sJ ^. 
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<3. 8©c3 £>e&?£> gS<f£> <s£>sfe<fS@d S&eiS® ros)S)§ ®ro®dro eaeo 
@£)sfê Sc3 8gS^ Stag f^S 8caSd ©jS® srarae) @ro@ds) <§>sfeSsfezsf 
®£ora§ stecaJro ̂ jsJS® StsJSrodiQsJ sD© SrosJ rods) @®s? ^. 

The interim injunction sought for by the plaintiffs-respondents do not 
speak of section 53 of the National Development Bank of Sri Lanka Act 
nor does it speak of transfer of property. The notice of interim injunctions 
is also in line with paragraph of the prayer to the plaint. In the 
circumstances the 1 s t defendant-petitioner Bank was called upon to show 
cause only in respect of the interim injunction prayed for by the plaintiffs-
respondents. The 1 s t defendant-petitioner too showed cause only in respect 
of the interim injunction sought for by the plaintiffs-respondents and notice 
of which was served on him. However the interim injunction issued as per 
the order dated 12.01.2004 marked 'H' has enjoined the 1 s t defendant-
petitioner from transferring property in terms of section 53 of the NDB Act. 
The last sentence of the order reads as follows : 

" d q?gO ̂ sjiDaJ &sf6te»d £)i°q>£> SSsJ <s©s> <s®® <f£)® £5JSTO 
poQdOs) S){oq) osxssJ 53 Q^S S>©sJ6k3 ge»d qsfaqj rod® sjQangSsJ 
SsJStadiSsfc) dtedSQ qqjdi fsfcisfesi esras^sJ sSro f̂ rod®." 

Thus it is to be seen that the interim injunction that has been ultimately 
issued and the order made by the learned District Judge is much wider 
than the relief sought by the plaintiffs-respondents themselves. It is settled 
law that the jurisdiction of Court is limited and restricted to what is prayed 
for and no other relief could be granted by Court not prayed for. 

In the case of Surangiys. Rodrigd" the facts were : 

By her plaint the plaintiff-petitioner claimed a divorce on malicious 
desertion/constructive malicious desertion. She also averred that a cause 
of action has accrued to her to recover damages of Rs. 700,000/- by way 
of permanent alimony. The defendant respondent contended in his answer 
that, the plaintiff has no right to claim damages. The plaintiff after her 
evidence was led, raised an issue whether the plaintiff was entitled to 
permanent alimony in a sum Rs. 700,000/-. This was objected to on the 
basis that there is no prayer to permanent alimony and no issue had been 
framed relating to payment of alimony. This was upheld. 
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On leave been sought: 

It was he ld : 

" 1 . No court is entitled to or has jurisdiction to grant reliefs to a party 
which are not prayed for in the prayer to the plaint. 

2. In the absence of a prayer for alimony, the Court was correct in 
refusing to allow the petitioner to frame an issue relating to alimony." 

Thus it is to be seen that the interim injunction sought for is only to 
prevent any steps being taken in respect of the auction sale and when the 
notice of interim injunction was issued the sale had already taken place 
and the learned district Judge has erred in issuing an interim injunction 
preventing the 1 s t defendant-petitioner from taking any steps to auction the 
property when the sale had already taken place. As Row in his work tiled 
Law of Injunctions 6 l h Edition Vol. (1) page 304 states: 

"Where events occur after filing of the bill which renders an injunction 
unnecessary or ineffectual it will ordinarily be refused". 

In any event, the learned District Judge has erred in granting an interim 
injunction which is much wider in scope than what was prayed for and 
notice that was served on the 1 s t defendant-petitioner to show cause. 

Another matter raised by the counsel for the 1 5 1 defendant-petitioner is 
that the plaintiffs-respondents have quantified their damages and therefore 
no injunction would lie. It is to be seen that the property mortgaged was to 
cover a loan of Rs. 3.8 million plus the interest and other charges. The 
plaintiffs-respondents in any event has as a final relief prayed for damages 
in a sum of Rs. 10 million as per paragraph 'c of the prayer to the plaint, 
three times the loan that was granted by the 1 s l defendant-petitioner. It 
appears that the learned District Judge erred in not considering this fact. 

It is also contended by counsel for the 1 s l defendant-petitioner that the 
learned District Judge erred when he came to a finding that as the property 
that was sold lies within the jurisdiction of the District Court of Mawanella, 
the District Court of Mawanella had jurisdiction. Here again as submitted 
by counsel for the 1 s l defendant-petitioner the main relief claimed by the 
plaintiffs-respondents is to prevent the 1 s t defendant-petitioner Bank from 
taking steps to effect parate execution of sale of property. The title of the 
plaintiffs-respondents were never in dispute so was the 1 s t defendant-
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petitioner's rights flowing from the title of the plaintiffs-respondents who 
mortgaged their rights to the 1 s t defendant-petitioner. The plaintiffs-
respondents are not challenging the manner in which the auction was 
held. 

The learned District Judge in his order has come to a finding that as the 
property that was sold is situated within the jurisdiction of the District 
Court of Mawanella, the District Court of Mawanella had jurisdiction. As 
stated above the main dispute was not in respect of the ownership but 
was in respect of the 1 s l defendant-petitioner's decision to proceed with 
the parate execution. The culmination of the 1 * defendant-petitioner taking 
such steps was based on the resolution that was adopted in Colombo at 
the address of the 1 s l defendant-petitioner in Colombo. Thus a cause of 
action if any would have accrued at the 1 s t defendant-petitioner's address 
in Colombo. In the circumstances the District Court of Mawanella had no 
jurisdiction to hear and determine this action and accordingly no interim 
injunction could be issued by the Court. 

For the foregoing reasons leave to appeal is granted and the order of 
the learned District Judge dated 12.01.2004 is set aside and the interim 
injunction will stand dismissed with costs of this application fixed at Rs. 
10,000/-. 

WIMALACHANDRA, J. — I agree. 

Application allowed. 
Interim injunction set aside. 

NIZAM 
vs 

NATIONAL DEVELOPMENT BANK 

COURT OF APPEAL. 
SOMAWANSA, J. (P/CA) AND 
WIMALACHANDRA, J. 
CA 671/2004 (REV.). 
DC COLOMBO 6692/SPL. 
SEPTEMBER 16,2005. 

National Development Bank of Sri Lanka No. 2 of 1979, sections 51, 51(2)-
Board resolution to sell-public auction - Bought by Bank - Recovery of vacant 
possession - Non tendering of the original of the alleged certificate of sale -
Fatal? 



98 Sri Lanka Law Reports (2005) 3 Sri L. R. 

The petitioner- respondent parate-executed the property in question and at 
the ensuing public auction the Bank purchased the property, and thereafter 
filed application in the District Court for the recovery of vacant possession. The 
respondent-petitioner objected to the grant of the order in favour of the Bank, 
on the basis that the Bank had failed to comply with section 51(1), as it had 
failed to tender the original of the alleged cetificate of sale either with the 
application for delivery of possession of property or at any stage thereafter. The 
District Court overruled the objection and entered decree nisi in favour of the 
petitioner-respondent and thereafter entered order absolute. The respondent-
petitioner moved in revision. 

Held: 

(1) In order to meet the objection of the respondent-petitioner, the petitioner-
respondent Bank should have produced the original certificate of sale. 

(2) The defects highlighted in the alleged certificate generates a doubt as 
to the genuineness of the document and that it is not in the prescribed 
form - Form B 
The purported copy filed is not in conformity with Form B. 

(3) The Land Registry extracts produced do not take away the requirement 
of producing the original certificate of sale. 

APPLICATION in revision from an order of the District Court of Colombo. 

1. Ikram Mohamed, PC with A. T. Shayama Fernando for respondent-
petitioner. 

2. Romesh de Silva, PC with Geethaka Gunawardane for petitioner-
respondent. 

Cur. adv. vult. 
September 16, 2005. 
ANDREW SOMAWANSA, J . (P/CA) 

The respondent-petitioner by this application is seeking to invoke the 
revisionary jurisdiction of this Court to set aside the order of the learned 
District Judge of Colombo dated 09.04.2004 marked A6 and for an order 
discharging the order nisi entered in the instant case and or dismissing 
the application made by the petitioner-respondent Bank marked A1 . 
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When this matter was taken up for argument both counsel agreed to 
tender written submissions initially and reserved their rights to make oral 
submissions thereafter if necessary. However having filed their written 
submissions bothparties invited Court to decide the matter and deliver 
judgment on the written submissions already tendered. 

The relevant facts are as follows: The respondent-petitioner mortgaged 
his residential premises to the petitioner-respondent Bank by way of 
preliminary and secondary mortgages for financial facilities obtained in a 
sum of Rs. 7 million. As there was default in the repayment of the loan the 
petitioner-respondent Bank passed a resolution to sell the premises by 
public auction and at the auction, premises in suit were purchased by the 
petitioner-respondent Bank itself and a certificate of sale bearing no. 413 
dated 26.12.2002 is alleged to have been issued in favour of the petitioner-
respondent Bank. The petitioner-respondent Bank thereafter filed application 
in the District Court of Colombo in terms of Section 51 of the National 
Development Bank of Sri Lanka Act, No. 2 of 1979 as amended for the 
recovery of vacant possession of the premises by way of summary 
procedure. Court entered order nisi in favour of the petitioner-respondent 
and the respondent-petitioner filed his objections marked A2 and thereafter 
amended objections marked A3. Thereafter both parties tendered their 
written submissions and the learned Additional District Judge of Colombo 
by his order dated 09.03.2004 marked A over-ruled the objection taken by 
the respondent-petitioner and made the order n/s/'that has been entered 
an order absolute. It is from the aforesaid order that the respondent-petitioner 
has preferred this application for revision. 

The thrust of the argument of counsel for the respondent-petitioner in 
this Court as well as in the original Court was that the petitioner-respondent 
Bank has failed to comply with the provisions of Section 51 (1) of the National 
Development Bank of Sri Lanka Act, No. 2 of 1979 as amended in that the 
petitioner-respondent failed to tender the original'of the alleged certificate 
of sale either with the application for delivery of possession of property or 
at any stage thereafter. The petitioner-respondent in paragraph 4 of their 
objections filed in this Court admit this fact by saying -

"The certificate of sale that has been filed in the District Court 
case was the true copy duly certified by the Notary who attested the 
same. The original of the said certificate of sale is in the custody of 
the petitioner-respondent Bank and could be produced at the hearing 
of this matter". 

2- CM 7218 
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It is to be noted that right along in the original Court as well as in this 
Court in their objections that were tendered and also in their written 
submissions have pin pointed the fact that the alleged certificate of sale 
has not been produced in Court in terms of secton 51(1) of the National 
Development Bank of Sri Lanka Act, No. 2 of 1979 and as such the petitioner-
respondent in not entitled in law to obtain an order for delivery of possession 
of property in question. In the circumstances he submits that the impugned 
order is an order which the learned Additional District Judge was not entitiled 
in law to make without the original certificate of sale being produced in 
Court and hence the aforesaid order is contrary to the express provisions 
of the Act and is an order made without the certificate of sale and should 
thus necessarily be set aside. I would say there is merit in this submission 
for in the original Court as well as in this Court the respondent-petitioner 
raised this objection and it was up to the petitioner-respondent to meet 
this challenge by producing the original certificate of sale which the 
petitioner-respondent has failed to do. the averment in the petitioner-
respondent's objections in paragraph 4 that the original of the certificate of 
sale is in the custody of the respondent Bank and could be produced at 
the hearing of this matter is no averment that could meet the objection of 
the respondent-petitioner. In order to meet this objection the petitioner-
respondent should have produced the original certificate of sale. However 
the petitioner-respondent has failed to produce the same. -

It is useful at this stage to consider the provisions contained in sectfon 
51 (1) of the aforesaid Act, No. 2 of 1979. 

'The purchaser of any immovable property sold in pursuance of 
the preceding provisions of this Act shall, upon application made to 
the District Court of Colombo or the District Court having jurisdiction 
over the place where that property is situate, and upon production of 
the certificate of salffissued in respect of that property under section 

' 50, be entitled to obtain an order for delivery of possession of that 
property". 

As submitted by counsellor the respondent-petitioner other defects 
high lighted in the alleged certificate of sale marked as P3 generates a 
doubt as to the genuiness of the document marked P3. It is to be seen 
that the purported seal appearing on the alleged certificate of sale shows 
that the certificate of sale marked P3 is only a true copy as stated by 
Attorney-at-Law for the defendant-petitioner-respondent. It is also interesting 
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to observe that as per the certificate of sale no. 413 marked P3 the attesting 
Notary is one T. Shihan Anthoneyz. However on top of page 01 of the said 
certificate of sale his seal has been scored off and Attorney-at-Law and 
Notary Public Karalliyadda's seal has been placed therein. There is no 
explanation as to why this was done. It is also contended by counsel for 
the respondent-petitioner that provisions contained in section 50(3) of the 
National Development Bank Act has not been complied with as the 
certificate of sale is not in the form B in the Schedule to the Act which 
require that the purchase price be mentioned with the words-

"Which has been duly certified to the Bank in part (or full as the 
case may be) satisfaction of the sum due as aforesaid'. 

Here again it would appear the document marked P3 does not indicate 
that this requirement has been complied with. 

While conceding that the certificate of sale cannot be challenged in a 
Court of law the question arises as to whether the alleged certificate of 
sale (a true copy with such anomalies) could be accepted as the certificate 
of sale. I would answer in the negative in spite of the undertaking given to 
produce the original. The Land Registry extracts marked P4 does not take 
away the requirement of producing the original cetificate of sale. In any 
event, as stated in paragraph 11 of the written submissions of the 
respondent-petitioner did not or does not seek to invalidate the sale and 
all what the respondent-petitioner sought to do was to establish that the 
purported copy of the cetificate of sale filed of record is not in conformity 
with form B and that the said copy of the certif iate of sale is not a document 
upon which an order could be obtained for the delivery of possession of the 
property. Thus it appears that the reasoning of the learned District Judge 
is erroneous and cannot be permitted to stand. 

For the foregoing reasons, I would hold that there are exceptional 
circumstances for this Court to invoke its extraordinary jurisdiction to allow 
the instant application for revision of the order of the learned District Judge. 
Accordingly I would allow the application for revision and set aside the 
order of the learned District Judge dated 09.04.2004 marked A6 and make 
order discharging the order nisientered in this case with costs fixed at Rs. 
20,000/-. 

WIMALACHANDRA, J - 1 agree. 

Application allowed. 
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JAYARATNE 
vs 

DIRECTOR GENERAL, CUSTOMS DEPARTMENT AND OTHERS 

COURT OF APPEAL-
SRIPAVAN, J. AND 
DE ABREW, J. 
C. A. 2238/2004. 
MARCH 2, APRIL 1, AND MAY 12,2005. 

Writ of certiorari/mandamus - Customs Ordinance, sections 50(d) and 135 -
Seizure - Validity? - Import and Export Control Act, No. 19 of 1969 - Importer 
acting in breach of conditions in lease - Authority given to customs to forfeit 
goods. 

The petitioner- alleging that he is the registered owner of the motor vehicle, 
bought in good faith and for valuable consideration sought a writ of certiorari, to 
quash the seizure notice issued under section 135 of the Customs Ordinance. 

HELD: 

(1) The previous owner of the vehicle in question was one W ; One of the 
conditions subject to which the licences was issued to W, was that the 
vehicle should not be sold, transferred or otherwise disposed of for a 
period of five years from the date of" registration in Sri Lanka. 

(2) The vehicle has been transferred contrary to the conditions subject to 
which the import licence was issued. 

(3) The 1 st respondent has the authority to forfeit such goods where the 
conditions are not complied with-section 50(a) Customs Ordinance. 

(4) The seizure notice is not a final determination affecting the rights of 
parties. The issuance of the seizure notice is not an illegal act or an act 
which is beyond the authority of the 2nd respondent. 

APPLICATION for writ in the nature of certiorari/mandamus. 
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and Others (Sripavan, J.) 

Case referred t o : 

Dias vs. Director General of Customs (2001) 3 Sri LR. 281. 

K. Deekiriwewa for petitioner, 

Farzana Jameel, Senior State Counsel for respondents. 

Cur. adv. vult. 
September 09, 2005 
SRIPAVAN, J . 

The petitioner alleges that he bought a registered Diesel Mitsubishi 
Pajero Jeep bearing chassis No. V 46-4044523 in good faith on or about 
25.06.2003 for a valuable consideration of Rs. 3.6 Million. 

The said jeep was registered, in the name of the petitioner as evidenced 
by the Vehicle Registration Book marked X2. The Learned counsel for the 
petitioner submitted that the petitioner was served with a seizure notice 
dated 09.11.2004 issued by the 2nd respondent in terms of section 135 of 
the Customs Ordinance. It is this notice the petitioner is seeking to quash 
in these proceedings on the basis that he was a bona fide purchaser of 
the said jeep and even if an offence has been committed, there is no 
provision under the Customs Ordinance or the Exchange Control Act to 
deal with such type of situation ; hence any action by the respondents 
including the seizure was ultra vires. 

It is manifestly clear from the petitioner's document marked X2 that the 
previous owner of the vehicle in question was G. N. Wasanthi of No. 18, 
Mahawewa, Thoduwawa. It is also apparent from the document marked 
2R1 that import license was given to the said G. N. Wasanthi by the 3rd 
respondent to import the said vehicle. The date of issue of the said import 
license is 03.01.2003, One of the conditions subject to which the license 
was issued to G. N. Wasanthi was that the vehicle should not be sold, 
transferred or otherwise disposed of for a period of 05 years from the date 
of registration in Sri Lanka. 

It would appear from the document X2 that the vehicle has been 
transferred contrary to the conditions subject to which the import license 
was issued to G. N. Wasanthi. 
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In terms of section 50(A) of the Customs Ordinance when goods are 
imported into Sri Lanka under any other law subject to any conditions to 
be fulfilled after the importation, the 1 st respondent has the authority to 
forfeit such goods where the conditions are not complied with. 

Accordingly, the Court is of the view that the 1st respondent has the 
authority to investigate the manner in which the vehicle in question has 
been transferred to the petitioner contrary to the conditions laid down in 
the import license, prior to taking any steps to forfeit the vehicle. 

The affidavit filed by the 2nd respondent shows that he had reliable 
information warranting further probing. As held in Dias vs. the Director 
General of Customs* the scheme of the Customs Ordinance recognizes 
and gives an opportunity to the petitioner from whom the vehicle in question 
was seized to vindicate himself at a subsequent inquiry. 

The Learned Senior State Counsel appearing for the respondents 
submitted that after importation of the said vehicle the importer acted in 
breach of the condition of the license based on which the importation was 
permitted. Further, the Learned Senior State Counsel argued that the details 
of the vehicle given in column 31 of the Custom's declaration marked 2R5 
defer from the exchange copy marked 2R6 submitted to the Registrar of 
Motor Vehicles. 

Accordingly, the Court is satisfied that the 1st respondent is in 
possession of reliable information warranting further investigation into the 
matter. The seizure notice issued by the 2nd Respondent is not a final 
detemination affecting the rights of the petitioner. The Court is also satisfied 
that the issuance of,the said seizure notice is not an. illegal act or an act 
which is beyond the authority of the 2nd respondent. Thus the Court is not 
inclined to quash the said seizure notice marked X3. 

The petitioner also seeks a writ of mandamus to compel the 3rd 
respondent to validly exercise the powers conferred on him in terms of the 
import and Export Control Act, No. 01 of 1969. The discretionary remedy 
of mandamus lies only in case of a breach of any statutory duty by any 
public authority. The Petition does not disclose a failure of any statutory 
duties on the part of the 3rd respondent. Thus a writ of Mandamus would 
not lie against the 3rd respondent. 
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The petitioner also seeks a writ of prohibition restraining the 1st and 
2nd respondents from issuing a fresh seizure notice. A Writ of Prohibition 
would lie against the said respondents only if there is a total lack of 
jurisdiction. As observed earlier the 1 st and 2nd respondents have acted 
fairly and reasonably in issuing the impugned seizure notice. 

For the aforesiad reasons, the Court does not see any merit in the 
petitioner's application. The petitioner's application is accordingly 
dismissed with costs fixed at Rs. 15,000 payable by the petitioner to the 
respondents in equal shares. 

DEABREW, J. ̂  I agree. 

Application dismissed. 

RUSHANTHAPERERA 
vs 

WIJESEKERA 

COURT OF APPEAL. 
SOMAWANSA, J. (P/CA) AND 
WIMALACHANDRA, J. 
CALA 110/2005. 
DC MATALE 7200/MR. 
AUGUST 3,2005. 

Civil Procedure Code, section 93(2) - Amendment of plaint after first date of 
trial - Circumstances to be taken into consideration - What is the purpose of the 
Amendment No. 9 of 1991 ? 

The plaintiff-petitioner instituted action on a purported cause of action 
accrued to him on a defamatory statement alleged to have been made by the 
defendant-respondent. The defendant-respondent specifically took up the 
position that the action cannot be maintained as the plaintiff-petitioner has 
failed to properly state the date on which the purported cause of action accrued 
to him. In his replication the plaintiff-petitioner averred that, he has properly 
stated the dates on which the causes of action accrued to him. Thereafter the 
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plaintiff-petitioner sought to amend the plaint on the second date of trial to give 
the relevant date. The trial judge refused the said application. 

HELD: 

(1) The provisions applicable to the amendment of pleadings after the first 
date of trial are the provisions contained in section 93(2) of Act No. 9 
of 1991. 

Per Somawansa, J. (P/CA): 

"In the instant application for leave the amendments the plaintiff-
petitioner is seeking to effect are matters which existed at the time of 
the plaintiff filing the action and within his knowledge and/or was made 
aware by the defendant-respondent." 

(2) The plaintiff has waived his right to amend the plaint by his averments 
in his replication, 

(3) The amendment introduced by Act, No. 9 of 1991 was clearly intended 
to prevent the undue postponement of trials. 

APPLICATION for leave to appeal from the order of the District Court 
of Matale. 

Case referred t o : 

(1) Dane vs. Abdul Latiff (1995) 1 Sri LR. 225 
(2) Ceylon Insurance Co. Ltd. vs. Nanayakkara (1999)3 Sri LR 50 
(3) Colombo Shipping Co. Ltd Vs. Chiaya Clothing (Pvt) Ltd. (1995)2 Sri LR 97 
(4) Avudiappan vs. Indian Overseas Bank (1995)2 Sri LR 131 
(5) Kuruppuarachchi vs. Andreas (1996) 2 Sri LR 11 
(6) Ranaweera vs. Jinadasa - SC Application 4/91 
(7) Paramalingam vs. Sirisena and Another (2001)2 Sri LR 239 

Upul Ranjan Hewage for plaintiff-petitioner. 

C. Wickramanayake for defendant-respondent. 

Cur. adv. vult. 
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November 1 1 , 2005. 
ANDREW SOMAWANSA, J . (P/CA) 

This is an application seeking leave to appeal from the order of the 
learned Additional District Judge of Matale dated 10.03.2005 refusing an 
application made by the plaintiff-petitioner to amend the plaint and if leave 
is granted to set aside the aforesaid order and allow the application dated 
30.11.2004 for amendment of the plaint. 

When this application was taken up for inquiry both parties agreed to 
resolve the entire matter by way of written submissions and both parties 
have tendered their written submissions. 

The relevant facts are on 30.11.2004 which was the second date of trial 
two admissions were recorded and on behalf of the plaintiff-petitioner 10 
issues were raised. Thereafter counsel for the plaintiff-petitioner made an 
application to amend the plaint. 

The defendant-respondent objected to this application and parties were 
directed to tender written submissions. Having considered the written 
submissions so tendered by both parties the learned Additional District 
Judge by his aforesaid order dismissed the plaintiff-petitioner's application 
to amend the plaint. It is from this order that the plaintiff-petitioner has 
preferred this appeal. 

It is contended by counsel for the plaintiff-petitioner that the learned 
Additional District Judge has erred in law when he made the impugned 
order for the following reasons : -

(a) Additional District Judge has failed to consider the grave and 
irremediable injustice that would be caused to the plaintiff-petitioner if the 
application for amendment was not granted. 

(b) He has failed to give any reasons as to whether grave and irremediable 
injustice would not be caused to the plaintiff-petitioner if his application for 
amendment was not granted. 

(c) That he failed to consider that the amendment sought to be made 
was to correct a genuine and bona fide error in the plaint for the purpose of 
clarifying the true dispute and by his request to replace the wrong month 
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with the correct'month the plaintiff-petitioner was not trying to convert the 
action of one character to an action of a different character. 

(d) That he erred in law when he came to a finding that it was held in 
Gunasekera vs. Abdul Latiff that an amendment cannot be allowed to 
correct a clerical error or a typographical error in terms of section 93(2)of 
the Civil Procedure Code. 

(e) That he failed to consider that the real date of alleged cause of 
action is mentioned in document marked P1 annexed to the plaint and 
that it is also referred to in paragraph 7 of the plaint and any amendment 
would only clarify the real dispute. 

(f) That he has erred in law inasmuch as he has considered the aspect 
of delay without first considering whether grave and irremediable injustice 
would be caused to the plaintiff-petitioner if his application for amendment 
is refused. 

It is interesting to note that the plaintiff-petitioner has instituted this 
action on a purported cause of action accrued to him on a defamatory 
statement alleged to have been made by the defendant-respondent as 
pleaded in paragraph 7 of the plaint which reads as follows: 

07. t a g s3@isJ?3 eŝ asD 

05© 2002JS{ § ojdmjSab' ®cs 31 Ojfi gys$Sa OKOS© ®a» 
esera d d S ® offipSQ SO O^&QJS6I gaaoes zad S S . 6S> ®s» CSKO d d S s ® ^ 
SsJSzsod <s6.6ti. Se6ee&ad ®eozso es^S-dogzadj c s^Ssfoeas? eseoza gzaoeaca 
a e 9 0 c^S^SSzad^gzaoeo 2ad 8 3 . 

The defendant-respondent filed answer denying the averments 
contained in the aforesaid paragraph 7 of the plaint and in paragraph 9 of 
the answer specifically took up the position that the plaintiff-petitioner 
cannot maintain this action as presently constituted inasmuch as the 
plaintiff-petitioner has failed to properly state the date on which the 
purported cause of action accrued to him. Paragraph 9 of the answer 
reads as fol lows: 

9. <geoa> zsdj-egGeS q o d S s j O s®® BrxfSzadj gzsoca zad QEHQGCS 



CA Rushantha Perera vs Wijesekera (Somawansa, J. (P/CA)) 109 

esj&dogzadjO e@® zngO eOdo «ft8 cpozaodecas)' esOdo oQzsfeoeros) CSD esxHi^zS 
aoa 

It appears that thereafter the plaintiff-petit ioner disputed the 
aforesaid position taken by the defendant-respondent and in paragraph 3 
of the replication the plaintiff-petitioner further stated that by paragraphs 7 
and 11 of the plaint he has separately averred the causes of action and 
that he has properly stated the dates on which the causes of action 
accrued to him. Paragraph 3 of the replication reads as follows: 

©dj epSradcocaO ssyodOsosi gzaoea 2 a d 83^sd a^&eSded 7 ©zn csso 11 £te> 
(s&pQsi q<po 2S)Q S ® 8 sOzrf sOzsiO S c f e d zad fiOjdc" zaoe OsaOog <£>£ 

Thus it could be seen that when the defendant-respondent in paragraph 
9 of his answer specifically stated that the plaintiff-petitioner has failed to 
properly state the date on which the purported cause of action accrued to 
him the plaintiff-petitioner without seeking to amend the plaint so as to 
give the correct date, in fact disputed the aforesaid position taken by the 
defendent-respondent and went on to state in his replication that by 
pargraphs 7 and 11 of the plaint he has stated correctly the dates on 
which the causes of action accrued to him. Having taken such a stand he 
now seeks to amend paragraph 7 of the plaint by substituting the words 
"October 2002" instead of the words "September 2002" found therein. 

It is common ground thaMhe plaintiff-petitioner has sought to amend 
the plaint on the second date of trial and the relevant provisions applicable 
to the amendment of pleadings after the day first fixed for trial are the 
provisions contained in Section 93(2) of the Civil Procedure Code which 
reads as follows: 

93. (2) "On or after the day first fixed for the trial of the action and before 
final judgement, no application for the amendment of any pleadings shall 
be allowed unless the court is satisfied for reasons to be recorded by the 
court, that grave and irremediable injustice will be caused if such 
amendment is not permitted, and on no other ground, and that the party 
so applying has not been guilty of laches". 
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Section 93(2) of the Civil Procedure Code has been considered in a 
number of cases and in the case of Gunasekera vs. Abdul Latiff cited by 
counsel for the plaintiff-petitioner himself it was held: 

"Court will grant relief under section 93(2) of the Civil Procedure Code 
only if the delay can be reasonably explained. The provisions of section 
93(2) of the Civil Procedure Code are intended to be used when 
amendments to pleadings are necessitated by unforeseen circumstances. 
Further it was held amendment to pleadings on or after the 1 st date of trial 
can be allowed only if the Court is satisfied that grave and irremediable 
injustice will be caused if the amendment is not permitted and the party 
applying has not been guilty of laches." 

Counsel for the plaintiff-petitioner while relying heavily on the aforesaid 
decision goes onto say that the facts and circumstances of that case 

'Gunasekera vs. Abdul Latiff (supra) are entirely different from the instant 
action. Counsel for the plaintiff-petitioner also cited the decision in Ceylon 
Insurance Co. Ltd., vs. Nanayakkara2. The facts were as follows: 

The plaintiff-respondent instituted action against the defendant-petitioner 
claiming a certain sum due on a contract of insurance. The defendant 
disclaimed liability. Trial commenced on 28.07.95; after recording issues, 
it was postponed for 16.10.95. On this date certain objections were taken 
and when the trial resumed again on 09.01.97 a trial de novo was ordered 
on 13.05.97. On 07.05.97 the plaintiff sought to amend his pleadings, 
which was allowed by Court. 

It was held in that case : 

" 1 . section 93 (2) prohibits Court from allowing an application for 
amendment, unless it is satisfied that grave and irremediable injustice will 
be caused if the amendment is not permitted and the party applying has 
not been guilty of laches. 

The Court is required to record reasons for concluding that both conditions 
referred to have been satistied. 

2. The application to amend by pleading mistake or inadvertence can in 
no sense be regarded as necessitated by unforeseen circumstances. The 
plaintiffs' conduct point to one conclusion, viz. that they have acted without 
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due diligence " this error could have been discovered with reasonable 
diligence; the need for the amendment did not arise unexpectedly. 

It is contended by counsel for the plaintiff-petitioner that the 
requirement that the application to amend pleadings on the basis of mistake 
or inadvertence should have been necessitated by unforeseen 
circumstances as held in the aforesaid case has introduced a restriction 
not imposed by legislature. 

In the case of Colombo Shipping Co. Ltd., vs. Chirayu Clothing (Pvt) 
Ltd.,3 it was held : 

"Amendments on and after the first date of trial can now be allowed 
only in very limited circumstances namely, when the court is satisfied that 
grave and irremediable injustice will be caused, if the amendment is not 
permitted and the party is not guilty of laches". 

Also in the case of Avudiappanvs. Indian Overseas Bank* it was held: 

"The amendments contemplated by section 93(2) are those that are 
necessitated due to unforeseen circumstances. Laches does not mean 
deliberate delay, it means delay which cannot be reasonably explained. 
The plaint was filed in July 1988, the amendment was sought in September 
1994. No explanation was forthcoming from the respondent for the delay. 
Such a delay in seeking amendment of pleadings on the 5th day of trial 
cannot be countenanced." 

In the case of Kuruppuarachchi vs. Andreas5 wherein the Court 
considered the effect of the amendment introduced to the Civil Procedure 
Code by Act No. 9 of 1991 : 

'The amendment introduced by Act No. 9of1991 was clearly intended 
to prevent the undue postponement of trials by placing a significant 
restriction on the power of court to permit amendment of pleadings 'on or 
after the day first fixed for trial of the action". 

The Court further, went on to state at page 13 that: 

"The relevance of those observations for the present purposes is that 
they indicate the rationale underlying the amendment introduced by Act 
No. 9 of 1991. While court earlier "discouraged" amendment of pleadings 
on the date of trial. Now the court is precluded from allowing 
such amendments save on the ground postulated in the subsection." 
(emphasis added) 
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I would also cite the following decisions: 

Ranaweeravs. Jinadasa6 

PerAmerasinghe, J. 

"No postponements must be granted or absence excused, except upon 
emergencies occurring after the fixing of the date, which could not have 
been anticipated or avoided with reasonable diligence, and which cannot 
otherwise be provided for." 

Also in the case of Paramalingam vs. Sirisena and Another'it was held: 

"Laches means negligence or unreasonable delay in asserting or 
enforcing a right. There are two equitable principles which cotne into play 
when a statute refers to a party being guilty of laches. The first doctrine is 
delay defeats equities. The second is that equity aids the vigilant and not 
the indolent". 

In the instant application for leave the amendments the plaintiff-petitioner 
is seeking to effect are matters which existed at the time of the plaintiff-
petitioner filing this action and within his knowledge and/or was made 
aware by the defendant-respondent. The plaintiff-petitioner now cannot be 
heard to say that the date on which the purported cause of action accrued 
to him was another date. In the circumstances, I am unable to see how 
grave and irremediable injustice would be caused to the plaintiff-petitioner 
unless the amendment is accepted by Court. It is very clear the plaintiff-
petitioner has waived hisxright to amend the plaint by his averments in his 
replication. It is apparent that the learned Additional District Judge in a 
closely considered order has come to a correct finding that the plaintiff-
petitoner's own conduct prevents him from amending the pleadings in 
terms of section 93(2) of the Civil Procedure Code. 

In the circumstances, I do not think any further consideration is necessary 
as to the submissions made by counsel for the plaintiff-petitioner. I have no 
hesitation in rejecting the application for leave with costs fixed at Rs. 20,000/-. 

WIMALACHANDRA J . - l agree. 

Application dismissed. 


