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BASNAYAKE
VS
PETER AND OTHERS
COURT OF APPEAL.
SOMAWANSA, J. (P/CA).
EKANAYAKE, J.
CA 883/94 (F).
DC TANGALLE 2338/P.

AUGUST 24, 2004.
NOVEMBER 25, 2004.

Partition Law, No. 2 of 1977, section 25 - Investigation of Title~Answering of
points of contest - Mandatory - Bare answers to issues - Does it suffice? -
Settlement? — Civil Procedure Code - section 187.

The trial Judge in his judgment while ordering the partition of the land has
stated that although there was a contest at the commencement, later as the
case had been concluded only with the plaintiff's evidence and since no
evidence had been led by the defendant, he was accepting the evidence given
by the plaintiff and accordingly it was concluded that parties should be entitled
to undivided shares in the judgment. ‘

On appeal it was contended that there had not been a settlement and the trial
judge has failed to investigate title and to even answer the points of contest.

HELD:
1. It is to be observed that there is nothing in the record to infer that a

settlement was arrived upon.

2. In such circumstances firstly, the trial judge should have answered the
points of contest after due evaluation of the available évidence.

3. The trial judge has totally failed to answer any of the points of contest
admitted to trial. '
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Held further :

4 Bare answers without reasons to issues or points of contest raised at
a trial are not in compliance with the requirements of section 187 of
- the Civil Procedure Code.

APPEAL from the judgment of the District Court of Tangalle.
Cases referred to :

1. Cooray vs. Wijesuriya 62 NLR 158
2. Dona Lucy Hamy vs. Cicillianahamy 59 NLR 214
3. Warnakula vs. Ramani Jayawardena 1990 1 Sri LR 207

M. B. Morais with P. Wijetilake for 8th defendant - appellant.
W. Dayaratne for plaintiff-respondent.

Cur. adv. vult.

June 15, 2005.
CHANDRA EKANAYAKE, J.

This is an appeal preferred by the 8th Defendant - Appellant (hereinafter
sometimes referred to as the 8th Defendant) against the judgment of the
learned District Judge of Tangalle dated 15.03.1994 moving to set aside
the same and for judgment as prayed by the 8th Defendant in her statement
of claim.

The Plaintiff - Respondent (hereinafter sometimes referred to as the Plaintiff) -
by amended plaint dated 25.03.1991 sought to partition lot 6 of land called
and known as “Bahinamankadahena” situated in Galagama, Dedduwawala
and moved for an undivided 12/48 share from the corpus together with the
improvements and plantation as prayed in sub paragraph (i) of the prayer to
the amended plaint. The devolution of title relied upon was averred and the
shares were shown in paragraph 10 of the said amended plaint.

The 8th defendant by her statement of claim dated 09.12.1991 whilst
only admitting that the corpus described in paragraph 2 of the amended
plaint comprises of lots1, 2 and 3 depicted in preliminary plan No.2664
and averments in paragraph 3 of the said amended plaint pleaded inter alia
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that she be granted undivided 1/9th share as shown in paragraph 9 of the
said statement of claim.

As seen by the proceedings of 15.02.1993 a trial de novo had
commenced on that day. The plaintiff, 7th defendant and the 8th defendant
had been represented by Counsel on that date. Points of contest 1to 8
had been raised on behalf of the plaintiff. 9 to 12 and 13-14 had been
raised on behalf of the 7th and 8th defendants respectively. When the
plaintiff was testifying he had been even cross examined by the respective
Counsel who had represented 7 th and 8th defendants. At the conclusion
of the cross examination it is recorded that the plaintiff has closed his
case reading in evidence documents marked P1 to P14 and thereafter a
date had been moved for tendering of plaintiff’s documents. Accordingly,
22.03.1993 had been given for the plaintiff's documents. After obtaining
several dates by plaintiff, on 14.02.1994 Samarasekera Kankanamge
Caralina (substituted plaintiff) the widow of the deceased original plaintiff
had been called to give evidence with regard to document marked P1
being the final decree in Case No. 840/P. However, evidence of this witness
had been to the effect that although every attempt was made to obtain P1
she was unsuccessful. She had stated in her evidence (at page 125 of the
brief) to the following effect.

‘o7 1 ¢6 6Ea5x RO OBOD 5@ exievei® o, HFS 09
ecam0 ¢B OO0 cxm S §2. 08 e 60O HROO §eIc ped
8¢ ¢386; e eiBed o8B gl Omewns’ 88osiew 6ces ©
e 85500”

Itis to be observed from the proceedings of 14.02.1994 that this witness
had not been cross examined either by the 7th defendant or 8th defendant.
However, after conclusion of examination-in-chief of that witness, case
had been fixed for judgment on 15.03.1994.

On a perusal of the impugned judgment it is found that the learned
Judge has stated (at page 128 of the brief) as follows :-

“2080026058 g0d §cB waws o0npm ¢, 50 5B8Bded 08
s@es Pewnde®s RO §Ows! 6 ¢, SlfnGOsled &0l
608028 BB oy, 0853 5 BRBnG; 608 5HQeO? B ¢ 038
8858,
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As seen above, it has become crystal clear that the learned Judge had
totally failed to investigate the title to the corpus. He has stated that although
there was a contest at the commencement, later as the case had been
concluded only with the piaintiff's evidence and since no evidence had
been led by the defendant, he was accepting the evidence given by the
plaintiff and accordingly it was concluded that parties should be entitled to
undivided shares as in the judgment. (as appearing at page 128 of the
brief).

As evidenced by the proceedings before the leamed District Judge after
raising points of contest, nowhere has it been recorded that the aforesaid
contest was settled and/or that there was no contest among the parties. it
has to be further observed that there is nothing in the record to infer that a
settlement was arrived upon. In those circumstances firstly the learned
District Judge should have answered the points of contest after due
evaluation of the evidence available before Court. In this regard it would be
pertinent to consider the decision in Cooray vs. Wijesuriya” where the
Court held thus : .

“Séction 25 of the Partition Act imposes on the Court the
obligation to examine morefully the title of each party to
the action.”

In the instant case | conclude that the learned Judge has committed a
cardinal error by not investigating the title to the corpus. Itis to be further
~ noted that the learned Judge also has failed to answer the points of contest

which had been admitted to trial. In the case of Dona Lucyhamy vs
Cicillinahamy® it was held by the Supreme Court to the following effect :

“Bare answers, without reasons to issues or points of contest
raised in a trial are not in compliance with the requirements of
section 187 of the Civil Procedure Code”

The above principle of law was followed by the Court of Appeal in
Warnakula vs. Ramani Jayawardena® wherein it was held :

“Bare answers to issues without reasons are not in compliance
with the requirements of section 187 of the Civil Procedure
Code. The evidence germane to each issue must be reviewed
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or examined. The Judge must evaluate and consider the fotality
of the evidence. Giving a short summary of the evidence of the
parties and witnesses and stating that he prefers to accept the
evidence of one party without giving reasons are insufficient.”

Inthe instant case the leamned Judge has totally failed to answer any of
- the points of contest admitted to trial.

For the aforesaid reasons | conclude that the impugned judgment cannot
be allowed to stand and the judgment dated 15.03.1994 is hereby set
aside. Although | am quite mindful of the inconveniences that would be
caused to the parties by a jrial de novo, | conclude that this Court is left
with no alternative but to order a trial de novo. Accordingly the case is
remitted to the District Court for a trial de novo and the learned District
Judge is hereby directed to conclude the same as expeditiously as possible.
Parties to bear their own costs incurred in the lower court and here.

The Registrar of this Court is directed to forward the record in case No.
2338/P to the respective District Court forthwith.

SOMAWANSA, J(P/CA).— | agree.

Appeal Allowed.
Trial de Novo Ordered.
SOBANAHAMY
VS
SOMADASA

COURT OF APPEAL.
EKANAYAKE, J.
RANJITH SILVA, J.
CA 707/91.

DC, MATARA 289/SPL.
FEBRUARY 16, 2005.

Civil Procedure Code, section 187 - Issues - Necessity to answer all - Bare
answers without reasons?-Judgment to be in conformity with section 187 -
Failure?

The plaintiff-appellant instituted action seeking a declaration of title to the land
in question and to eject the defendant respondent from the subject matter. The
trial Court dismissed the plaintiff's action. On appeal~
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HELD:

1. The Trial Judge has failed to answer issues 1-7 raised by the plaintiff.
Having answered only the issues of the defendant the trial Judge has
erred in arriving at the finding that therefore the need does not arise to
answer the plaintiff's issues. This is a cardinal error.

2. Bare answers without reasons raised in a trial are not in compliance
with the requirement of section 187,

3. Bare answers to issues are insufficient unless all matters which arise
for decision under each head are examined.

Per Chandra Ekanayake, J. :

“The impugned judgment is not in conformity with the provisions of section
187 and failure of the trial judge to examine the evidence and to answer the
issues of the plaintiff has definitely prejudiced the substantial rights of the
parties”

APPEAL from the judgment of the District Court of Matara.

Cases referred to :
Dona Lucinahamy vs. Cicillinahamy - 59 NLR 214

Rohan Sahabandu for plaintiff - appellant.

N. R. M. Daluwatte, P. C. for defendant - respondent.
Cur. adv. vult.

October 20, 2005.
CHANDRA EKANAYAKE, J.

This is an appeal preferred by the Plaintiff - Appellant (hereinafter
sometimes referred to as “the Plaintiff’ from the judgment of the learned
Additional District Judge of Matara dated 02.10.1991 moving to set aside
the same and for the reliefs prayed by the Plaintiff in the prayer to the
plaint.

The Plaintiff has instituted this action in the District Court of Matara
seeking inter alia, a declaration of title to the subject matter viz : Lot
No. 3 of the land called and known as “Gederawatta” situated in Welihena
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morefully described in paragraph 3 of the plaint, a declaration for
cancellation of the deed of mortgage bearing No. 36791 dated 24.03.1960
on receipt of Rs.500 by the Defendant, damages as averred in sub-
paragraph (3) of the prayer to the plaint and for ejectment of the Defendant
and all those holding under him from the subject matter.

The Defendant - Respondent (hereinafter sometimes referred to as “the
Defendant”) by his amended answer dated 26.05.1982, whilst admitting
the jurisdiction of this Court and averments in paragraph 3 and 4 of the
plaint specifically denied the accrual of a cause of action and the rest of
the averments in the plaint and prayed for a dismissal of the Plaintiff's
action, for a declaration that the Defendant be declared entitled to the
aforesaid rights mentioned in the amended answer. After two abortive frials.
a trial de novo had commenced on 30.01.1990. On this day both parties
had admitted that the subject matter was owned by the Plaintiff as averred
in paragraph 4 of the plaint and that M. P. Carolis and Lokuhamy by deed
of mortgage bearing No. 27453 dated 01.07.1946 had mortgaged same to
one M. P. Solomon and that he had re transferred the Mortgage to M. P.
Somadasa, the Defendant in this case by deed bearing No. 36791. Case
had proceeded to trial on issues 1 to 7 raised on behalf of the Plaintiff and
issues 8 to 11 raised on behalf of the Defendant.

The Plaintiff's case had been concluded with her evidence. The
Defendant , Registrar of the District Court of Matara one S. P. Gunapala
and one M. Gamage Gunapala (Secretary of the Conciliation Board of

- Godapitiya) had testified for the case of the Defendant. Thereafter the
impugned judgment had been pronounced by the leamed judge dismissing
the Plaintiff’s action. '

On a careful consideration of the judgment it is found that he has
correctly identified the question for determination as whether there had
been a settlement with regard to this land dispute before the Concilliation
Board as contended by the defendant. The Learned Judge while observing
the failure on the part of the Plaintiff to call any witnesses to place evidence
with regard to the settlement arrived upon between the parties before the
Conciliation Board in application No.297 had proceeded even to consider
the documents marked V2 and V3 being documents pertaining to the
settlement arrived upon by the parties before the Board and the certificate
of settlement issued by the Board respectively. But the learned Judge has
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answered issues 8 to 11 raised on behalf of the defendant in his favour and
has proceeded to record as follows : (As appearing at page 379 of the
brief).

“8 amP o BRced BeRs yn & OO 881nd; 20 o 58sies? v

From the judgment it is clear the that the learned Judge has totally
failed to answer issues 1 to 7 raised on behalf of the plaintiff. Having
answered only the issues of the defendant the learned Judge has erred in
arriving at the finding that therefore the need does not arise to answer
plaintiff’s issues.

In the case of Dona Lucihamy vs. Cicilinahamy it was held that :

“Bare answers without reasons, to issues or points of contest
raised in a trial are not in compliance with the requirement
of the section 187 of the Civil Procedure Code.”

Per L. W. De Silva, A. J. at 216 ;

” Bare answers to issues or points of contest- whatever may be
the name given to them - are insufficient unless all matters which
arise for decision undeér each head are examined.”

In the instant case the learned Judge has not only failed to give reasons
when answering the issues, but totally failed to answer issues 1 to 7, and
in my view which is a cardinal error committed by the learned Judge and
therefore the judgment is not in conformity with section 187 of the Civil
Procedure Code.

Section 187 thus reads as follows :-

“The judgment shall contain a concise statement of the
case, the points for determination, the decision thereon
and the reasons for such decision ; and the opinions of
the assessors (if any) shall be prefixed to the judgment
and signed by such assessors respectively.”
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For the above reasons | conclude that the impugned judgment is notin
conformity with the provisions of the above section and failure of the trial
Judge to examine the evidence and to answer the issues of the plaintiff
has definitely prejudiced the substantial rights of the parties.

In those circumstances this Cour is left with no alternative but to order
aretrial. Accordingly, the appeal is allowed and the impugned judgment of
the learned District Judge is hereby set aside. A trial de novo is hereby
ordered and the learned District Judge is directed to conclude the trial as
expeditiously as possible. Each party must bear their own costs so far
incurred, both here and in the Court below.

The Registrar of this Court is directed to forward the record in Case No.
289/SPL. to the respective Court forthwith.

RANJITH SILVA J. -/ agree.

Appeal allowed.
Trial de Novo ordered.
FELIXPREMAWARDANE
VS
BASNAYAKE AND OTHERS
COURT OF APPEAL.

SOMAWANSA, J(P/CA).
WIMALACHANDRA, J.
CALA 50/2004 (LG).
MAY 3, 2005.

Civil Procedure Code, section 16 - Court making order to comply with section
16- Not complied with - Injunction refused - Application made again after a
long period - Court refusing such application - Validity?

Plaintiff-petitioner obtained an enjoining order but was asked to comply with
section 16. As the plaintiff-petitioner had not complied with section 16-interim
injunction was refused.

The defendant~respondent filed answer and the plaintiff - petitioner on
23.01.2004 sought permission to comply with the earlier order made to comply
with section 16 on 25.10.2001
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The Trial Judge refused the said application on the ground of delay.

HELD:

1. When Court granted permission for such publication on - 25.10.2001
the Court did not specify a particular date by which such publication was
to be made.

2. Justice demands that such an application should be allowed.
specifically so when the application is for to carry out a step for which the
court had already granted permission.

3. As the trial had not commenced in the interests of justice, it would be
most appropriate if the court had allowed the ‘plaintiff—petitioner’'s
application to comply with section 16.

" APPLICATION for leave to appeal with leave being granted.
Cases referred to :

1. Ranasinghe vs. Nandasena Abeydeera 1997 Sri LR 41
2. Suppiaihpillai vs. Ramanathan 39 NLR 30.

Lucky Wickremanayake with Moharhed Adamelly for the petitioner.

Thilan Liyanage with Hessan Manikhewa for 1st, 4th, 5th, 7th, 8th, 10th, 12th,
and 13th respondents.

Cur, adv. vult.

June 3, 2005.
ANDREW SOMAWANSA, J. (P/CA).

This is an application for leave to appeal against the order of the leamed
District Judge of Colombo dated 23.01.2004 marked X6(a) wherein the
learned District Judge refused permission to publish notice of the instant
action by newspaper advertisement and or to comply with the Court's own .
previous order dated 25.10.2001.

This Court having heard both parties has made order granting leave on
the question whether the learned District Judge should have considered
the powers vested in court to grant permission to the plaintiff - petitioner to
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comply with section 16 of the Civil Procedure Code notwithstanding his
failure to act on the directions given by Court to publish the notice in terms
of section 16 of the Civil Procedure Code. Thereafter both parties have
agreed to resolve the matter by way of written submissions and both parties
have tendered their submissions.

The relevant facts are, on an application of the counsel for the plaintiff -
petitioner Court made order as follows : .

(@) granting permission to the plaintiff - petitioner to notice the other
members of the Nugegoda Baptist church by way of newspaper
advertisement in terms of section 16 of the Civil Procedure Code.

(b) granting an enjoining order as prayed for and ;

(c) toissue notice of injunction and summons on the defendants -
appellants. ’

The defendants -respondents filed objections to the issue of an interim
injunction and the extension of the enjoining order and at the inquiry both
parties agreed to tender written submission. The Learned District Judge
by his order dated 18.10.2002 refused to grant an interim injunction primarily
on the basis that the plaintiff - petitioner has failed to publish notice in
terms of section 16 of the Civil Procedure Code. The plaintiff - petitioner
preferred an application for leave to appeal to this Court which was numbered
CALA 439/02 wherein the substantial question of law that was to be decided
was whether the plaintiff - petitioner’s failure to publish notice of the action
in the newspapers as permitted by court on 25.10.2001 was fatal to the
grant of interim relief. This matter was inquired into and this Court by its
order dated 10.12.2003 refused leave to appeal. However Court took the
view that the Plaintiff - petitioner is entitled to make an application to the
District Court for leave to comply with the order of Court dated 25.10.2001
and also that it is for the learned District Judge to consider that application
after hearing both parties. The aforesaid order is marked X3.

In the meantime the defendants - respondents had filed their answers
on 10.12.2003 and consequently to the aforesaid order made by this Court
marked X3, the plaintiff - petitioner preferred a motion to the District Court
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seeking permission of Court to comply with the Court's order dated
25.10.2001 permitting the publication of notice of the action in the
newspapers. The said application was supported on 23.01.2004. The
defendants-respondents objected to the aforesaid application of the plaintiff
- petitioner and at the inquiry counsel appearing for the respective parties
made oral submission. At the conclusion of the inquiry the learned District
Judge made order refusing the application of the plaintiff - petitioner. It is
from the aforesaid order that the plaintiff - petitioner has preferred this
leave to appeal application. Leave to appeal was granted by this Courton
30.09.2004 on the questions of law formulated by this Court as aforesaid.

It is to be observed that the order of the learned District Judge was
based on the ground that :

The plaintiff - petitioner made an application and had been given
permission to take steps to comply with section 16 of the Civil Procedure
Code on 25.10.2001 and that up to 23.01.2004 the plaintiff - petitioner has
failed to take steps in terms of section 16 of the Civil Procedure Code.
Accordingly the learned District Judge following the decision in Ranasinghe
vs. Nandanie Abeydeera” wherein this Court held that it is imperative to
issue notice as contemplated by section 16 of the Civil Procedure Code
had rejected the aforesaid application. The said judgment delivered by
another division of this Court followed the decision in Suppaiahpillai vs.
Ramanathan® wherein the head note reads :

Where plaintiffs, representing a number of persons, sued the
defendants for the return of money held by the latter for the
benefit of the plaintiffs and those whom they represented -

Held, “That the plaintiffs had a common interest in bringing the
action within the meaning of section 16 of the Civil Procedure
Code.

Where the Court in giving permission to the plaintiffs to sue on
behalf of the others directed them to give the required notice
under the section in two publications, -

Held, that failure to comply with the order was a fatal irregularity.”
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My considered view is that none of the aforesaid decisions would apply
to the facts of this - case for unlike in those two cases the plaintiff - petitioner
in paragraph 4 of his plaint specifically averred that :

“The defendants are made parties hereto in reference to the
acts hereinafter morefully described, committed by them in
the capacity of Committee Members and as representing the
membership of the Nugegoda Baptist Church, it being
impractical and inexpedient to cite the entire membership of
the said Church as party defendants hereto”.

These facts were brought to the notice of Court and an application was
made and the Court granted permission to notice the other members of
the Nugegoda Baptist Church by way of newspaper advertisement in terms
of section 16 of the Civil Procedure Code. it is to be noted that when Court
granted pemnission for such publication the Court did not specify a particular
date by which such publication was to be made. On the material placed
before us it appears that trial had not commenced at the time the plaintiffs
petitioner moved Court to obtain permission to comply with section 16 of
the Civil Procedure Code in terms of permission granted by Court on
25.10.2001. :

On an examination of the facts and circumstances of this case, | am
unable to agree with the order of the learned District Judge in refusing the
application made by the plaintiff - petitioner to comply with the provisions
contained in section 16 of the Civil Procedure Code before the trial
commenced. If the trial commenced without such notice then certainly
the failure on the part of the plaintiff - petitioner to comply with the provisions
of Section 16 would be a fatal irregularity. However as in the instant case
where an application is made to Court seeking permission as per the
order made by this Court to comply with the provisions contained in
section 16 of the Civil Procedure Code justice demands that such an
application should be allowed, specifically so when the application is for
to carry out a step for which the Court had already granted permission.

In the interests of justice, it would be most appropriate if the learned
District Judge had allowed the plaintiff - petitioner to comply with section
16 of the Civil Procedure Code as the trial had not commenced and no



210 Sri Lanka Law Reports (2005) 3 S L. R.

prejudice would be caused to any party in allowing this application to comply
with the provisions contained in section 16 of the Civil Procedure Code.

For the foregoing reasons and in the interests of justice, | would answer
the questions of law formulated by Court in the affirmative. Accordingly |
would set aside the order of the learned District judge dated 23.01.2002
and direct the learned District Judge to grant the plaintiff - petitoner
permission to comply with the requirement in section 16 of the Civil
Procedure Code and thereafter proceed to hear and determine the action.
The defendants - respondents will pay a sum of Rs. 5000 as costs of this
application to the plaintiff - petitioner.

WIMALACHANDRA, J. -/ agree.
Appeal allowed.

Trial judge directed to grant permission to the plaintiff petitioner to comply
with section 16 ; thereafter to hear and determine the action.

ROGERS AGENCIES (PVT)LTD
Vs
PEOPLE’S MERCHANT BANK LTD

COURT OF APPEAL.
SOMAWANSA, J. (P/CA).
BASNAYAKE, J.

CALA 370/2004.

DC COLOMBO 26645/MR.
FEBRURAY 09, 2005.

Civil Procedure Code, sections 121(2) and 175(2) - Filing of list of witnesses/
documents after the case was fixed for trial - Applicability of section 175 (2) -
Can the whole list be accepted ?- Objection to be taken at what point of time?
- Meaning assigned to “before the day fixed for hearing”.

The Trial Judge overruled the objections of the plaintiff - petitioner to the marking
of a document /witnesses filed by the defendant - respondent after the case
was fixed for trial on the ground that it was a belated objection and accepted
the entire list of documents witnesses filed by the defendant respondent after
the case was fixed for trial on the ground that it was a belated objection.
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On leave being sought,

HELD:

1 The meaning assigned to the words “before the day fixed for hearing” is
the first date on which the trial is fixed for hearing.

2. The question whether the trial Judge can allow the entire list of documents
in the event of overruling an objection raised by a party in respect of a
single document contained in such list, should be answered in the
negative

Per Somawansa, J.(P/CA) :

“The trial Judge’s finding that the plaintiff-petitioner's objection was belated is
an error as the procedure adopted in the original courts when objecting to a
document/witness, is namely, to object when the document in question is
sought to be marked or when the witness in question is called to the witness
box to give evidence.”

APPLICATION for leave to appeal from an order of the District Court of Colombo.

Case referred to :
Kandiah vs. Wiswanathan 1991 1 Sri L. R. 269.

C. Paranagama for petitioner,
Palitha Kumarasinghe for respondent.
Cur. adv. vult,

June 3, 2005.
ANDREW SOMAWANSA, J.

This is an application for leave to appeal against an order made by the
learned District Judge of Colombo dated 07.09.2004 whereby the leamed
District Judge having overruled the objection of the plaintiff - petitioner to the
marking of a document not only permitted the said document -V6 to be
marked in evidence but accepted the entire list of documents and witnesses

2- CM 7222
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filed by the defendant - respondent after the case was fixed for trialtobe a
duly filed list of documents and witnesses.

At the inquiry both parties agreed to resolve the question of leave as
well as the main matter by way of written submissions and both parties
have tendered their written submissions.

~ Therelevant facts are as per jounal entry (6) dated 18.01.2002 the trial
had been fixed for 13.05.2002. On that day as per joumal entry (8) trial had
been re-fixed for 13.09.2002. As per journal entry (10) dated 13.09.2002
issues had been settled and further trial had been fixed for 27.01.2003 and
on the said date the trial had been re-fixed for 23.05.2003. In the meantime,
as per journal entry (14) dated 13.05.2003 the defendant - respondent’s
Attomey-at-Law had filed an addltnonal list of witnesses. The said journal
entry is as follows :

“SiBded BB O 5 BABEnGeS BB cOn IO OB 0B wo
edoen c8tind 8Bmn cmy Bim ectd, 08 GOHIO eoxl8 8mo8 Byt
265 ece! gug 83.

1. emy ndzin.
2 883 »f ogued 121(il) OosiBud game ezed.

3 Besdomo OGO woOnd 08 808 e300 QRS e 23430 e028 Emo8
B ndsin.”

- Thereafter as per journal entry (15) dated 13.05.2004 the plaintiff -
petitioner has closed his case and further trial had been postponed to
07.09.2004 on which date when the defendant-respondent’s case
commenced, one A. Wimalaratne was called by the defendant-respondent
to give evidence. In the course of his evidence counsel for the defendant -
respondent sought to mark in evidence the document marked V 6 a
complaint made to the Colombo Frauds Bureau on the basis that the said
document is listed in the additional list of documents and witnesses filed
by the defendant - respondent on 09.05.2003. Counsel for the plaintiff -
petitioner objected to the production of the said document marked V6 on
the basis that the said document had been listed after the commencement
of the trial and that the said document has not been listed in compliance
with the provisions contained in section 121(2) of the Civil Procedure Code.
Section 121(2) of the Civil Procedure Code reads as follows :
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“Every party to an action shall, not less than fifteen days before
the date fixed for the trial of an action, file or cause to be filed in
court after notice to the opposite party -

(a) alist of witnesses to be called by such party at the trial, and

(b) alist of the documents relied upon by such party and to be
produced at the trial’.

It appears to me that the meaning assigned to the words “before the
day fixed for the hearing” is the first date on which the trial is fixed for
hearing. The meaning of the aforesaid words are clear and no other meaning
could be assigned to the aforesaid words. Accordingly itis apparent that
as per journal entry (6) dated 18.01.2002 the first date on which the trial
had been fixed for is 13.05.2002 and the defendant - respondant’s additional
list of witnesses and documents have been filed on 09.05.2003 clearly not
in compliance with the requirements in section 121(2) of the Civil Procedure
Code.

Section 121(2) of the Civil Procedure Code is to be read with section
175(2) of the Civil Procedure Code which reads as follows :

“A document which is required to be included in the list of
documents filed in court by a party as provided by section 121 and
which is not so included shall not, without the leave of the court, be
received in evidence at the trial of the action;

Provided that nothing in this subsection shall apply to documents
produced for cross examination of the witnesses of the opposite
party or handed over to a witness merely to refresh his memory”

In the case of Kandiah vs. Wiswanathan™

“When an unlisted document is sought to be produced in a District
Court trial, the question as to whether leave of court should be granted
under section 175(2) of the Civil Procedure Code is a matter eminently
within the discretion of the trial Judge. The precedents indicate that leave
may be granted,
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(1) where itis in the interests of justice to do so ;

(@) where itis necessary for the ascertainment of the truth ;

(3) where there is no doubt about the authenticity of the documents
(as for instance certified copies of public documents or records of
judicial proceedings);

(4) where sufficient reasons are adduced for the failure to list the
document (as for instance where the party was ignorant of its
existence at the trial).

Where the Court admits such a document, an appropriate order for
costs will generally alleviate any hardship caused to the said party.

Leave may not be granted where the other side would be placed ata
distinct disadvantage.

When an objection is taken to the admissibility of a document it is
desirable that such objection should be recorded immediately before any
further evidence goes down.

Per Wijeyaratne, J “It happens frequently in District Court trials that
material withesses and documents have not been listed as required by
law. The failure to do so entails considerable hardship, delay and expense
to parties and contributes to laws delays. It should be stressed that a
special responsibility is cast on Attorneys-at-Law, who should endeavour
to obtain full instructions from parties in time to enable them to list all
material witnesses and documents as required by Law”

When one examines the reasons given by the learned District Judge for
over-ruling the objections of the plaintiff - petitioner, it appears that he has
solely gone on the basis that the objections raised by the plaintiff - petitioner
is belated. '

On an examination of the reasons given by the learned District Judge
over ruling the plaintiff - petitioner’s objection, it is to be seen that as
submitted by the counsel for the plaintiff - petitioner the learned trial judge
has without considering any of the matters referred to by both counsel in



CA Rogers Agencies (Pvt) Ltd vs 215
People’s Merchant Bank Ltd (Andrew Somawansa, J.(P/CA)

their submissions over - ruled the objections solely on the ground that the
objection taken by the plaintiff - petitioner to the questioned document
marked V6 was belated. The Learned District Judge’s reasoning is that
the additional list of witnesses and documents dated 09.05.2003 marked
P4 had been accepted subject to objections and the plaintiff - petitioner
had failed to take up any objection at any of the trial dates after the aforesaid
additional list marked P4 was filed and not even at the closure of the
plaintiff - petitioner’s case did the plaintiff- petitioner take up this objection.
In the circumstances, the learned District Judge has come to a finding
that the plaintiff - petitioner’s objection was belated and proceeded not
only to allow the aforesaid document V6 to be marked but also accepted
the whole list of witnesses and documents listed in the additional list
which | think is an error on the part of the leamned District Judge.

It is to be seen that the objection taken by the plaintiff - petitioner was
in respect of document marked V6 and the parties made submissions on
the question of admissibility of document marked V6 only. In the
circumstances an admission of the entire additional list of witnesses and
the documents without the plaintiff - petitioner being given a hearing has
certainly placed the plaintiff - petitioner at a distinct disadvantage and
certainly the order is bad in law. The learned District Judge has not
addressed his mind to provisions contained in section 175(2) of the Civil
Procedure Code in granting leave of Court to produce a document in
evidence. Court has to be satisfied with certain requirements as laid down
in Kandiah vs. Wiswanathan (supra). In any event, my considered view is
that the objection taken by the plaintiff - petitioner is not belated for the
plaintiff - petitioner has objected to the document marked V6 at the
appropriate time and at the first opportunity he got. This it appears is the
procedure adopted in the original Courts when objecting to a document or
witness viz : to object when the document in question is sought to be
marked or when the witness in question is cailed to the witness box to
give evidence. The reason is obvious for though listed, documents may
not be produced or withesses may not be called and then again there
may be no reason or necessity to object to a document or a witness listed
in an additional list. '

In any event, | would say that there is no practice or procedure known
to law to allow an entire list of witnesses and documents simply by over -
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ruling an objection taken in respect of a single document in such a list of
witnesses and documents and that too for the reason that objections had
not been taken up at the time of filing of such a list of witnesses and
documents.

Counsel for the defendant - respondent contends that no prejudice would
be caused to the plaintiff - petitioner by admitting the police statement V6
in that the plaintiff petitioner has the right to cross - examine the witness
on the document and that the plaintiff - petitioner wiil not be placed at a
disadvantage by allowing the said document marked V6. In support of this
submission counsel for the defendant - respondent had cited a series of
decisions. | have no reason to disagree with them but none of those
decisions deal with a situation as that we are faced with in the instant
action. The cases cited by counsel for the defendant - respondent deals
with the proposition that non - compliance with the procedure is not fatal
to an action, that this is a Court of Justice and is not an academy of law,
that it is not the duty of the judge to throw technicalities in the way of the
administration of justice and that a Court should not be fettered by technical
objections solely based on procedure are not relevant to the instant
application.

In this application the proposition of law the Court is called upon to
adjudicate is as to whether the trial judge can allow 