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He relied on the decisions of our Court in Corea v. Appuhamy (26) 
and Tillekeratne v. Bastian,(27) and also referred to the decision  
in Maria Fernando and Another v. Anthony Fernando (28), in 
which at 360 Wignesweran, J. observes as follows:

“Whether ouster may be presumed from long, continued, 
undisturbed, and uninterrupted possession depends on 
all the circumstances in each case. (vide, Siyadoris v.  
Simon.” (28(a))

It is a well established principle in the Roman-Dutch 
Law that “the possession of one co–owner is, in law, the  
possession of the other,” G. L. Pieris, The Law of Property in  
Sri Lanka Vol. 1 at p. 359. In the celebrated case of Corea v. 
Appuhamy (supra) the Privy Council laid down in unequivocal 
terms that every co-owner must be presumed to be possessing  
in the capacity of co-owner, and that as Lord MacNaghten 
put it at 78 of his judgment –

“His possession was in law the possession of his  
co-owners. It was not possible for him to put an end 
to that possession by any secret intention in his mind. 
Nothing short of ouster or something equivalent to ouster 
could bring about that result.”

In Tillekaratne v. Bastian (supra) a Full Bench of the  
Supreme Court drawing from the principles of the common 
law in Ceylon, as it then was, and in England, from where 
our Prescription Ordinance had drawn much influence,  
Bertram, C. J. set out that our law on prescription, both in 
situations arising out of co-ownership and otherwise, must 
be approached by equating the previously unknown and  
abstract term “ouster” to a simple question as to whether the 
possession in question was or has become “adverse”. At 18 of 
his judgement, Betram, C. J. observed that –
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“What, then, is the real effect of the decision in Corea v. 
Appuhamy (supra) upon the interpretation of the word 
“adverse” with reference to cases of co-ownership? It is, 
as I understand it, that for the purpose of these cases the 
word “adverse” must, in its application to, any particular  
case, be interpreted in the light of three principles of 
law:-

	 (i)	 Every co-owner having a right to possess and enjoy 
the whole property and every part of it, the possession 
of one co-owner in that capacity is in law the posses-
sion of all.

	 (ii)	 Where the circumstances are such that a man’s  
possession may be referable either to an unlawful 
act or to a lawful title, he is presumed to possess by  
virtue of the lawful title.

	 (iii)	A person who has entered into possession of land in 
one capacity is presumed to continue to possess it in 
the same capacity.”

While the first of the above principles is one of substantive 
law, the second and third principles are presumptions, and 
thus, principles of the law of evidence. It is the applicability  
of the third of these principles, which has been the basis of 
our decisions on this difficult area of law, and must decide 
question of the ownership of Porikehena. The effect of this 
principle is that, where any person’s possession was originally  
not adverse, and he claims that it has become adverse, the 
onus is on him to prove it. In doing so, he is required not only 
to prove an intention on his part to possess adversely, but 
also a manifestation of that intention to the true owner against 
whom he sets up his possession. Considering recent decisions  
such as Maria Fernando v. Anthony Fernando (supra),  
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authorities remain prone today as they were in 1918 as  
observed by Bertram, C. J., to emphasize the definite and 
heavy burden cast upon the assertor to prove “an overt  
unequivocal act.”

However, it must not be forgotten that Bertram, C. J.  
himself acknowledged that there can be no hard and fast rules 
in this regard, and in particular, the evidentiary principle  
that a person who has entered into possession of land in one 
capacity is presumed to continue to possess it in the same 
capacity, might become unreal or “artificial” if it is accepted  
without qualification. In the course of his judgment in  
Tillekaratne v. Bastian (supra) at 20 to 21 he observed that –

“. . . . . presumptions of the law of evidence should be 
regarded as guides to the reasoning faculty, and not as 
fetters upon its exercise. Otherwise, by an argumentative  
process based upon these presumptions, we may in any 
particular case be brought to  a conclusion which, though 
logically unimpeachable, is contrary to common sense. 
It is the reverse of reasonable to impute a character  
to a man’s possession which his whole behavior has 
long repudiated. If it is found that one co-owner and his 
predecessors in interest have been in possession of the 
whole property for a period as far back as reasonable 
memory reaches; that he and they have done nothing  to 
recognize the claims of the other co-owners; that he had 
they have taken the whole produce of the property for 
themselves; and that these co-owners, have never done  
anything to assert a claim to any share of the produce, it 
is artificial in the highest degree to say that such a person  
and his predecessors in interest must be presumed to 
be possessing all this time in the capacity of co-owners, 
and that they can never be regarded as having possessed 
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adversely, simply because no definite positive act can be 
pointed to as originating or demonstrating the adverse 
possession. Where it is found that presumptions of law 
lead to such an artificial result, it will generally be found 
that the law itself provides a remedy for such a situation 
by means of counter-presumptions. If such a thing were 
not possible, law would in many cases become out of  
harmony with justice and good sense.”

It is evident in this dictum that not only has this Court 
recognized the strong logical underpinnings for a counter-
presumption of “ouster”, but it has also laid down guidelines 
under which such a presumption may be made. With further 
reference to a line of cases beginning from the seminal judge-
ment in Corea v. Appuhamy (supra), all of which have been 
analyzed in the leading decision of this Court in Gunasekera  
v. Tissera and Others,(29) along with numerous references 
to be found in the Roman – Dutch law authorities, the case 
for declaring the principle to be part of our law was well  
established. Accordingly, in my view it is not only legitimate 
but necessary, wherever long-continued exclusive possession  
by one co-owner is proved to have existed, to delve into 
the question whether it is just and reasonable in all the  
circumstances of the case that the parties should be treated 
as though it had been proved that separate and exclusive  
possession had become adverse at some point of time more 
than ten years before action brought.

It is in this light that one has to consider the submission 
made with great force by the learned President’s Counsel for 
the Appellant that the amicable partition said to have been 
effected by Plan No. 1868 (3D1) by the heirs of Jeeris does 
not bind Haramanis or his heirs as they were not aware of 
the said Plan, and additionally, as no Partition Deed to which 



117

all co-owners were parties had been entered into to give effect 
to the said Plan. In this context, learned President’s Counsel  
invited the attention of court to the following dictum of  
Gunasekara, J. (with Gratiaen, J. concurring) in Kobbekaduwa  
v. Seneviratne,(30) at page 359:

“…………. The mere fact that one co-owner was in  
occupation of the entirety of a house which is owned in 
common and purported to execute deeds in respect of 
the entirety for a period of over ten years does not lead to 
the presumption of an ouster in the absence of evidence 
to show, that the other co-owners had knowledge of the 
transactions.”

In my opinion, while the question whether Haramanis 
and his heirs were aware of the partition effected by Plan  
No. 1868 (3D1) is most material, an important consideration 
that might affect the rights of the co-owners to the land is 
whether they acquiesced in the division effected thereby for 
a period of more than 10 years after it was implemented. As 
M. D. H. Fernando, J. in Gunasekera v. Tissera and Others 
(supra) observed at 258 –

“If the division is not by all the co-owners, but is based on 
a plan prepared by one  co-owner without the knowledge  
of the other co-owners, his possession of divided  
allotment is not adverse (Ithohamy v. Karanagoda,(31)) 
but prescriptive title can be acquired by virtue of  
possession for such a period and in such circumstances 
that the counter presumption applies”

It appears from the evidence led by the parties that 
Haramanis and Jeeris owned two lands in common, namely,  
Porikehena, the corpus sought to be partitioned in the  
action which led to this appeal, and Kirigaldeniya which was  
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situated about  half a mile away from Porikehena. The version  
of the Respondent’ that there existed an arrangement between 
Haramanis and Jeeris for the former to hold Kirigaldeniya 
and the latter to possess Porikehena exclusively, if accepted, 
would explain the logic behind the amicable partition alleged 
to have been effected in 1940 through Plan No. 1868 (3D1) 
whereby Porikehena along with Indiketiya and Mahakele 
Mukalana owned by Jeeris were put together and divided 
amongst his heirs. It is clear from the evidence led by both 
parties, that in 1940 when Porikehena was amalgamated with 
the said two adjacent lands and divided into 5 distinct lots, a 
significant de facto change in the manner of possession of the 
land occurred.  Following the division effected in 1940, wire 
fences had been erected and constructions were made on the 
said lands (as depicted in Preliminary Plan No. 255) by the 
new holders, which was also admitted in her testimony by the  
Appellant Sopinona, who stated that the two houses on the 
land were occupied by Menchinona, the widow of Obias, and  
Cornelis, both  grandsons  of  Jeeris. Furthermore, the  Appellant’s   
mother-in-law, Sethuhamy, directly participated in the  
division effected by Plan No. 1868 (3D1) in 1940 and conveyed,  
by Deed No. 1845 (3D3) executed on 23rd February 1950, the 
entirety of lot D of the said Plan No. 1868 (3D1) to Remanis, 
the deceased husband of the Appellant.

This court cannot also ignore the fact that the testimony of 
Carolis, who is the only descendant of Haramanis to testify in 
this case, goes more to establish the case of the Respondent. 
He stated in evidence that he lived in part of Kirigaldeniya, 
and that he used to go to Porikehena and “Charley Mama”, 
who was one of Jeeris’ sons and who was in occupation of the 
land picked coconuts and breadfruit and gave them to him as 
well as to other members of his family, acknowledging their 
rights as co-owners of Porikehena. It is noted that Carolis 
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stated in evidence that he went to Porikehena with his grand-
mother: —uf.a wdÉÑ iuÕ uu fmd,a fo,a tfyu lvd f.k tkjd˜ 
Although the point of time at which Carolis collected such 
produce from Porikehena was not elicited by Counsel for the 
Appellant, he has given a clue about the approximate date in 
his answers to questions put to him in cross-examination:

—	m%	 (	 fmdßlshdfyakg ;ud f.dia ;sfío@

	W	 (	 Tõ l=vd ld,fha .shd'

	m%	 (	 l=vd ld,fha .shdg miqj ;ud wo jk ;=re tu bvug 	

			   .sfha keye@

	W	 (	 wjqreÿ 15 ;ru .shdg miqj .sfha ke;'˜

It is relevant to note that at the time when Corolis testified  
in 1997 he was 72 years old, which means that he was born 
in 1925, and he would have been 15 years old in 1940, the 
year in which the amicable partition was effected by Plan  
No. 1868 (3D1). This gives credence to the testimony of  
Cornelis, the sole witness for the Respondents at the second 
trial, who testified that he was in possession of lot ‘E’ of 3D1 
but he did not know Carolis and that he never exercised any 
rights of co-ownership over Porikehena.

—Tyq lshk msUqf¾ ol=Kq me;a;g f,dÜ. E wlaIrh ork fldgfia 

whs;sh ;snqfKa ug' 1940 isg ud nqla;s ú| ;sfhkjd' ud tys mÈxÑù 

bkakjd' fï kvqfõ lfrda,sia lshd flfkla meñKs,a,g idlaIs 

ÿkakd u;lhs' lfrda,sia yd ;j lÜáhla w;aika lr Tmamqjla 

bÈßm;a l,d 3D1 lshd' lfrda,sia fï bvfï ljodj;a fmd,a fldia 

nqla;s ú¢kakg wdfõ keye' ta wh bvu wjg bkak lÜáh fkfuhs' 

lsÜgqj keye' fï bvug ,Õ md; wh fkfuhs' ud whs;sjdislï 

lshk fldgi fjk ljqre;a nqla;s ú| keye'˜

It is possible to reconcile the apparent conflict in the  
testimony of Carolis and Cornelis on the basis of the period 
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of time during which rights of co-ownership were allegedly 
exercised by the heirs of Haramanis including Corolis. The 
only conclusion that one can reasonably arrive on the basis 
of the testimony of these witnesses is that none of the heirs 
of Haramanis excercised any rights over Porikehena after 
the amalgamation of that land with two other lands and the  
amicable partition effected by Plan No.1868 (3D1) in 1940. 
In fact, the totality of the evidence point to the fact that none 
had contested the separate possession established in 1940, 
and all respected the separation effected in 1940 and  entered 
into various subsequent transactions on that basis.

It is important to note that the only other witness for the 
Appellant was Sopinona herself, who admitted in her testimony  
that she knew nothing herself about the manner in which 
Jeeris and Haramanis exercised rights over Porikehena, nor 
did she know personally about the amicable partition alleged 
to have been effected in 1940 through Plan No. 1868 (3D1). 
In fact, in the course of her testimony she admitted in cross 
examination that after 1940, the parties to the said Plan had 
abided by the division made thereunder. She answered a vital 
question as follows:

	 —m%	 (	 uu fhdackd lrkjd ;uka lshmq Tmamq j,ska fï bvfï 

whs;sjdislï 3D1 - lshk msUqr wkqj Th lshmq tl 1" 2" 

3" 19 hk ú;a;slrejka wrf.k ;sfhkjd lsh,d@

	 W	 (	 Tõ'˜

In the context of all this evidence, the conclusion is  
irresistible that land named Porikehena which was referred 
in the scheduled to the plaint lost its separate identity by 
reason of the amalgamation and partition effected by Plan 
No. 1868 (P1) in 1940. It also transformed the character of 
the possession of Jeeris’s heirs from one consistent with  
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co-ownership into what we may call “adverse” possession, 
which is essential for the acquisition of prescriptive title. 
By 1950, such possession had crystallized into ownership,  
which made it lawful for Sethuhamy to covey lot D of 3D1 
to Remanis by Deed No. 1845 (3D3) in 1950. Further-
more, it is important to note that the heirs of Jeeris and  
Haramanis, who live not too far apart mainly in Porikehena  
and Kirigaldeniya respectively, have refrained from asserting 
rights of  co-ownership in relation to the land held by the 
other, be it Porikehena or Kirigaldeniya, for a long time until  
coaxed into action by Remanis, who in 1967, perhaps as a  
prelude to the institution of this partition action, purported 
to buy from certain heirs of Haramanis rights in Porikehena  
under Deed No. 1874 (P2) in October 1967. It has to be  
observed that these heirs of Haramanis had themselves  
acquiesced in the division that had been effected by Plan  
No. 1868 (P1) in 1940, and the said division has remained 
substantially the same changing hands from parent to child 
or vendor to vendee for a period in excess of five decades 
at the point of time Sopinona, Carolis and Cornelis gave  
evidence at the second trial in 1996 and 1997.

There are two major difficulties that arise in the stand 
taken by the Appellant in this case. The first is that the claims 
of the Appellant for a share of Porikehena under a purchase 
from the heirs of Haramanis effected by Deed No. 1874 dated 
28th October 1967, and a further share of Porikehena under 
the birth right of her deceased husband Remanis, as an heir 
of Jeeris, are mutually inconsistent. The contradiction arising  
from the juxtaposition of these two claims is that in order to 
assert a “birth right” to the co-ownership of Porikehena as an 
heir of Jeeris, she has to disassociate herself from Plan No. 
1868 (3D1), which she can ill afford to do as the ownership 
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to the divided lot D of the said Plan sought to be conveyed 
by Deed No. 1845 (3D3) is expressed in the deed itself to be 
based on the said amicable partition effected in 1940 and 
prescription. 

Secondly, the Appellant has an even more serious  
problem in regard to the total extent of land that was tak-
en to constitute the corpus sought to be partitioned in the  
impugned judgment of the District Court. The Appellant has 
failed to explain to this Court the basis on which Porikehe-
na, which according to the plaint, and the evidence led in 
the case, consisted of 3 roods and 11 perches as stated in 
Crown Grant No. 30258 (P1) increased in size and extent to 
I acre and 16.85 perches as shown in the Preliminary Plan 
No. 255. The problem here is that there is no evidence of any 
paper title that establishes co-ownership between Jeeris and  
Haramanis to the extent beyond 3 roods and 11.9 perches 
covered by the Crown Grant.

In my view, the Learned District Judge has considered 
the relations between Jeeris and Haramanis as co-owners  
of the land they acquired through the Crown Grant of 1895 
(P1) but her examination of the material relating to the  
amalgamation and amicable partition effected in 1940 
and subsequent dealings and transactions that took place  
thereafter is lacking in depth. I am of the opinion that the 
evidence relating to the enjoyment and use of the property 
by the heirs of Jeeris and Haramanis over a period of at least  
29 years leading up to the institution of the action in 1969 has 
not been adequately examined and analyzed by the learned 
District Judge. Accordingly, I answer question (a) on which 
special leave was granted in the negative, and hold that the 
original court has not conducted a sufficient investigation of 
title as required by law.
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Duty to Answer All Issues

It is now necessary to turn to the other two questions 
on which leave to appeal has been granted by this Court.  
Question (b) arising on this appeal is whether all issues need 
be answered by the District Judge when the answer to one  
issue alone sufficiently determines the title of the parties to 
the land both on deeds and on prescription. It is quite obvious  
that the duty of formulating issues is a responsibility of  
Court, and it is the duty of court to answer all issues  
arising in the case. As Lord Devlin observed in Bank of  
Ceylon v. Chelliah Pillai (32) at 27, “a case must be tried upon 
the issues on which the right decision of the case appears to 
the court to depend and it is well settled that the framing of 
such issues is not restricted by the pleadings. .. .” In Peiris v. 
Municipal Council, Galle (33) at 556, Justice Tambiah remarked 
that even where the plaintiff fails to raise a relevant issue, it 
is the duty of the judge to raise the necessary issues for a just 
decision of the case. A fortiori, it follows that it is the duty of 
the judge to answer at the end of the trial all the issues raised 
in the case.

The only exception to this cardinal principle is found 
in Section 147 of the Civil Procedure Code wherein courts 
have been vested with a degree of discretion, where it is of 
the opinion that a particular matter may be decided on the  
issues of law alone, to try the issues of law first. In Mohinudeen 
and Another v. Lanka Bankuwa, York Sheeet, Colombo 01 (34)  

at 299 Hector Yapa, J., cited with approval the following dicta 
of Wijeyaratna, J. in Muthukrishna v. Gomes and Others (35) 

at 8:

“Judges of original courts should, as far as practicable,  
go through the entire trial and answer all the issues  
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unless they are certain that a pure question of law without the  
leading of evidence (apart from formal evidence) can dispose 
of the case.” (Emphasis added) 

Making a further exception which will enable judges to 
avoid answering one or more of issues of fact – such as issues 
(2) to (9) in this case – on the basis that the answer to one of 
them will effectively dispose of all questions regarding which 
the parties are at variance, might be somewhat imprudent  
as they could lead to disastrous results. In fact, a careful 
examination of the issues formulated at the commencement 
of trial in this case shows that there was no way in which 
the court could have avoided answering all the issues raised 
at the commencement of the trial, and it is ironic that the 
learned trial Judge had gone through the entire trial but had 
chosen not to answer only issue (1). Indeed, if the learned 
Judge had focused even for a moment on the other 13 issues, 
she may have answered issue (1) differently.

The final question [question (c)] on which leave to appeal  
was granted in this case, is whether, if the answer to a single 
issue is in effect a complete answer to all the issues arising  
for determination in this action, whether it is necessary  
and incumbent on the District Judge to give specific answers  
to the other issues. In this context, it is relevant to note 
that in terms of Section 187 of the Civil Procedure Code, a 
judgement should contain a concise statement of the case, 
the points for determination, the decision thereon, and the 
reasons for such decision. As was observed by court in  
Warnakula v. Ramani Jayawardena (supra) at 208, “bare  
answers to issues without reasons are not in compliance  
with the requirements of Section 187 of the Civil Procedure 
Code.” The judge must evaluate and consider the totality  
of the evidence, giving a short summary of the evidence of the  
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parties and witnesses and stating the reasons for his  
preference to accept the evidence of one party as opposed to 
that of the other. The learned District Judge in this case has 
totally failed to discharge this duty by failing to even attempt  
answering all of the very material issues raised on behalf of the  
Respondents, and has also failed to explain why, in her view, 
it was not necessary to answer the other very important  
issues.

I have no difficulty in answering questions (b) and (c) in 
the negative and in favour of the Respondents.

Conclusion

In the context of all these facts, I conclude that the 
learned District Judge has not only failed to carefully examine  
questions relating to the identity of the corpus and the  
adequacy of the lis pendens registered in the case, but also 
failed to properly investigate title and in particular examine 
the issues relating to prescription with the intensity that 
is expected in a partition case. Although for these reasons, 
I agree with the decision of the Court of Appeal that the  
judgment of the District Court cannot stand and should 
be set aside, I have also given anxious consideration to the  
question whether this case should be sent back to the  
District Court for trial de novo.

I have carefully considered the evidence led at the second 
trial before the District Court, and am of the opinion that 
on this evidence, it is clear that the possession of Jeeris’s 
heirs became adverse to Haramanis’s heirs after an amicable  
partition was effected through Plan No. 1868 (3D1) in 1940, 
and the persons to whom lots ‘A’ and ‘E’ of the said Plan were 
allocated, and their successors in title, had possessed the 
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said lots exclusively up to the time of institution of action in 
1969 by Remanis. It is manifest that Porikehena, the land 
sought to be partitioned in this action and is described in 
the schedule to the plaint, which coincides with the said lots 
‘A’ and ‘E’, had lost the character of co-owned property long  
before Remanis instituted the partition action from which 
this appeal arises, more than 40 years ago. Accordingly, I 
am of the firm opinion that the learned District Judge should 
have dismissed the action on the basis that the corpus sought 
to be partitioned was not co-owned property.

I am also firmly of the opinion that, in any event, no  
useful purpose would be served by sending this case back to 
the original court for trial de novo, as directed by the Court of 
Appeal. This would constitute a third trial of this case more 
than four decades since the matter was first brought before 
the District Court. This fact in itself raises serious doubts  
regarding the possibility of securing witnesses with first hand 
knowledge of the material facts, considering the time which 
has already elapsed and the further time such fresh trial 
would take to make its way through the courts yet again. 
I note that Sopinona, Carolis and Cornelis, the witnesses  
presented before the courts in the second trial before the  
District Court of Homagama, would by now be more than 80 
years old if they are living, and their descendants may not 
know about the facts of this case even to the extent Sopinona, 
Carolis and Cornelis knew.

Considering therefore all the circumstances of this case, 
and in particular, the uncertainty regarding the identity of the 
corpus, the failure to register lis pendens for the larger land 
of 1 acre and 16.85 perches, the weakness in the case of the 
Appellant as presented at the trial, the difficulty of funding  
witnesses who can testify at a fresh trial, and the evidence 
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led at the trial which show that the land sought to be  
partitioned was not co-owned property, I am of the opinion 
that it is appropriate to make order setting aside the judge-
ment of the Court of Appeal dated 22nd November 2002 as well 
as the judgement of the District Court dated 4th September 
1998, and substitute therefore an order that the action filed in 
the District Court by the substituted Appellant should stand  
dismissed. I do not make any order for costs in all the  
circumstances of this case.

Judgment of the Court of Appeal and District Court set aside.
Appeal dismissed
By majority decision trial de Novo stands. 
Appeal dismissed
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Somawathie vs. Wilmon and others

Supreme Court
Dr. Shirani Bandaranayake, J.,
Amaratunga, J., and
Ratnayake, J.
S.C. Appeal No. 2/2009
S.C. (H.C.) C.A.L.A. No. 110/2008
H.C.C.A. NWP/HCCA/KUR No. 16/2001 (F)
D.C. Maho No. 4241/P
May 4th, 2009

New Ground Raised For The First Time In Appeal - acceptance of a deed 
of Gift - Mandatory? - Partition law - Section 4(1) d 

The appellant instituted action in the District Court of Maho for the  
partition of the land described in the schedule to the plaint. After trial, 
the learned District Judge by his judgment dated 22.1.2001 had declared  
that appellant was entitled to an undivided 1/3rd share of the land 
and had left the remaining 2/3rd share unallotted. Being aggrieved by  
judgment of the District Judge, the 4th respondent had preferred an  
appeal to the High Court. The High Court had allowed the 4th respondent’s  
appeal and dismissed the appellant’s action. Being aggrieved 
by the decision of the High Court, the appellant appealed to the  
Supreme Court. The Supreme Court granted leave to appeal on the  
following questions.

(1)	 Has the High Court erred in law in misinterpreting and miscon-
struing that there was no acceptance of the Deed of Gift by the 
donees?

(2)	 Has the High Court erred in law in failing to consider that the Deed 
of Gift on the face of it clearly indicates that the life interest holder 
has signed in acceptance on behalf of the donee?

(3)	 Was the High Court wrong in law in considering the question of 
non acceptance of the Deed of Gift since there was a failure to raise 
as issue on that ground in the District Court or lead any evidence 
to that effect?

The question of non-acceptance of the Deed of Gift (P2) was raised 
for the first time in appeal. The three questions on which leave to  
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appeal was granted by the Supreme Court are based on the Deed of Gift 
marked as P2 at the trial in the District Court.

Held

(1)	 A new ground cannot be considered for the first time in appeal, 
if the said new ground has not been raised at the trial under the 
issues so framed. However, the Appellate Court could consider a 
point raised for the first time in appeal if the following require-
ments are fulfilled.

(a)	 the question raised for the first time in appeal, is a pure question 
of law and is not a mixed question of law and fact.

(b)	 the question raised for the first time in appeal, is an issue put  
forward in the Court below, under one of the issues raised, and

(c)	 the Court which hears the appeal has before it all the material that 
is required to decide the question.

Held further

(2)	 The essence of a Deed of Gift is to convey movable or immovable  
property as a gratuitous transfer. Therefore for the purpose of 
making the donation complete, the gift has to be accepted.

(3)	 The High Court had erred in law in misinterpreting and miscon-
struing that there was no acceptance of the Deed of Gift by the 
donees, when it was clearly stated in the said Deed that the gift 
was accepted by the mother of the donees on behalf of the donees 
and she had also signed the said Deed of Gift.

(4)	 The High Court was wrong in law in considering the question of 
non-acceptance of the Deed of Gift since there was a failure to 
raise an issue on that ground in the District Court or to lead any 
evidence to that effect.

Cases referred to:

(1)	 Talagala v. Gangodawila Co-operative Stores Society Ltd., - (1947) 
48 NLR 472

(2)	 Gunawardena v. Deraniyagala and others – S. C. (application)  
No. 44/2006, S.C. Minutes of 3.6.2010.

(3)	 Seetha vs. Weerakoon – 49 NLR 225

Somawathie v. Wilmon and others 
SC



130 Sri Lanka Law Reports [2010] 1  SRI L.R.

(4)	 The Tasmania (1890) A. C. 223

(5)	 Appuhamy v. Nona (1912) 15 NLR 311

(6)	 Manian v. Sanmugam and Arulampillai v. Thambu (1944) 45 NLR 
457

(7)	 Nagalingam v. Thanabalasingham (1948)  50 NLR 87

(8)	 Senanayake v. Dissanayake (1908) 12 NLR 1

Appeal from the High Court of Civil Appeal (North Western Province).

Lakshman Perera with Anusha Gunaratne for Plaintiff – Respondent – 
Appellant
Ranjan Suwandaratne for 4th Defendant – Appellant- Respondent.

Cur.adv.vult.

June 24th, 2010
Dr. Shirani A. Bandaranayake, J.

This is an appeal from the judgment of the High Court 
of Civil Appeal of the North Western Province (hereinafter  
referred to as the High Court) dated 21.08.2008. By that 
judgment the High Court allowed the appeal preferred by the 
4th defendant-appellant-respondent (hereinafter referred to 
as the 4th respondent) and dismissed the action filed by the 
plaintiff-respondent-appellant (hereinafter referred to as the 
appellant) on which the District Court by its decision has  
allotted an undivided 1/3 share of the corpus to the appellant 
and left the balance undivided portion unallotted.

Being aggrieved by the judgment of the High Court, the 
appellant preferred an application to this Court on which 
leave to appeal was granted by this Court on the following 
questions:

1.	 has the High Court erred in law in misinterpreting and 
misconstruing that there was no acceptance of the Deed 
of Gift by the donees?;
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2.	 has the High Court erred in law in failing to consider that 
the Deed of Gift on the fact of it clearly indicates that the 
life interest holder has signed in acceptance on behalf of 
the donees?;

3.	 was the High Court wrong in law in considering the  
question of non-acceptance of the Deed of Gift since 
there was a failure to raise an issue on that ground in the  
District Court or to lead any evidence to that effect?

The facts of this appeal, as submitted by the appellant, 
albeit brief, are as follows:

The appellant instituted action on 06.05.1996 for the 
partition of the land morefully described in the schedule to 
the Plaint. The appellant, in his Plaint had set out that an  
undivided one-third (1/3) share of the said land, was owned 
by one Maniki, who by Deed No. 4059 dated 10.01.1944,  
attested by one Illangaratne, Notary Public had sold the said 
undivided share to one Singappuliya. The said Singappuliya, 
by a Deed of Gift, No. 22372, dated 04.03.1962, attested by 
T. G. R. de S.  Abeygunasekera, Notary Public had gifted his  
undivided one third-share to Peter, Martin and Laisa. The said 
Peter, Martin and Laisa, by Deed No. 11560 dated 16.12.1994, 
attested by Mrs. C. M. Balalla, had transferred the said  
undivided share to the appellant. The appellant is  
unaware as to the original owners of the remaining two-
thirds (2/3) of the undivided share of the land. The 1st, 2nd 
and 3rd defendants-respondents – respondents (hereinafter  
referred to as 1st, 2nd and 3rd respondents) are the  
present owners of undivided one-third (1/3) share of the land 
and the 5th defendant-respondent-respondent (hereinafter  
referred to as the 5th respondent) is the present owner of the 
remaining undivided one-third (1/3) share of the land. The 4th  
respondent, according to the appellant, is the nephew of the 

Somawathie v. Wilmon and others 
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5th respondent and has no right or title to the land, although 
he has been cultivating  a portion of the land.

Although all the respondents had been present and  
represented before the District Court, only the 4th respondent 
had filed a statement of claim. In his statement of claim the 
4th respondent had stated, inter alia, that,

1.	 The land sought to be divided had been possessed by 
the 4th respondent’s maternal grandfather, one Samara 
Henaya, about 60 years ago and thereafter about 25 years 
prior to the institution of this action in the District Court, 
the said land had been possessed by the 4th respondent 
with the said Samara Henaya;

2.	 In 1982, the 4th respondent had built the house depicted 
as ‘B’ in Plan No. 3270/96, dated 15.12.1996 made by 
B. G. Bandutilake, Licensed Surveyor, filed of record and 
lived in that house with his family. Later in 1992 he had 
built on the said land and had been living in that house 
depicted as ‘A’ in the said Plan;

3.	 The 4th respondent had acquired prescriptive title to the 
land in dispute as he had continuous and undisturbed 
possession adversely to the rights of all others for over a 
period of 15 years.

At the trial the appellant and one of the appellant’s  
predecessors in title, one Peter had given evidence on behalf 
of the appellant. The 4th respondent had led the evidence of 
the Surveyor Bandutilake, the 5th respondent, two farmers, 
namely Kiriukkuwa and Rajapaksha and the Grama Niladari, 
viz., Hemamali Rajapaksha.

Learned District Judge, Maho, by the judgment dated 
22.01.2001 had declared that the appellant was entitled to an 
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undivided one-third (1/3) share of the land and had left the 
remaining two-thirds (2/3) share unallotted. It was further 
held that the plantations and buildings on the land should 
be allocated among the parties as they had claimed before the 
Surveyor in the Report marked ‘Y’.

Being aggrieved by the aforementioned judgment of the 
learned District Judge dated 22.01.2001, the 4th respondent  
had preferred an appeal to the High Court. The High Court 
by its judgment dated 21.08.2008, had held that the  
predecessors in title of the appellant could not be held to have 
derived title by the said Deed of Gift. Accordingly the High  
Court had allowed the 4th respondent’s appeal and dismissed 
the appellant’s action.

Being aggrieved by the said judgment of the High Court 
dated 21.08.2008 the appellant preferred an application  
before the Supreme Court.

Having stated the facts of the appeal, let me now turn to 
consider the questions on which leave to appeal was granted 
by this Court.

The High Court after considering the provisions con-
tained in section 4(1)d of the Partition Law, No. 21 of 1977, 
had held that the appellant had sufficiently pleaded the pedi-
gree in compliance with the provisions of section 4(1)d of the  
Partition Law. However, on the question of whether the  
appellant had proved the pedigree pleaded by her in  
compliance with the law, the High Court had held that the 
Deed of Gift marked as P2 had not been accepted by the  
donees on the face of it, but has only been signed by the  
donor and the holder of the life interest and that the  
appellant had not sought to adduce any evidence to establish 
acceptance by the donees.
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The three (3) questions on which leave to appeal was 
granted, referred to above, are all based on the Deed of Gift 
marked as P2 and since the 3rd question states that there 
were no issues raised in the District Court on the basis of the 
non-acceptance of the Deed of Gift, let me first consider that 
question before proceeding to consider the questions No. 1 
and 2.

	 (a)	 Was the High Court of Civil Appeal wrong in law 
in considering the question of non-acceptance of 
the Deed of Gift since there was a failure to raise 
an issue on that ground in the District Court, or 
to lead any evidence to that effect?

At the outset of the trial, one admission had been  
recorded and 14 issues were raised by the appellant and 
the 4th respondent, which were accepted by Court. It is to be  
noted that there was no issue raised at the trial as to whether 
the Deed of Gift P2 was invalid for want of acceptance.  
Accordingly, no evidence was led regarding the acceptance or 
non-acceptance of the Deed of Gift marked as P2. A careful 
perusal of the proceedings before the District Court clearly 
reveals the fact that there was no opportunity at the trial to 
have led evidence on the question of non-acceptance, since 
there was no such issue raised by either party.

In the light of the above, it is quite evident that the  
question of non-acceptance of the Deed of Gift (P2) was raised 
for the first time in appeal.

The question of examining a new ground for the first 
time in appeal was considered in several decided cases. In  
considering this question, Dias, J., in Talagala v. Gangodawila 
Co-operative Stores Society Ltd.,(1) had clearly stated that as a 
general rule it is not open to a party to put forward for the 
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first time in appeal a new ground unless it might have been 
put forward in the trial Court under one of the issues framed 
and the Court hearing the appeal has before it all the requi-
site material for deciding the question.

The question as to whether a matter that has not been 
raised as an issue at the trial could be considered in appeal 
was examined in detail in Gunawardena v. Deraniyagala and 
others(2) where attention was paid to several decided cases  
(Setha v. Weerakoon (3), The Tasmania (4), Appuhamy v. Nona(5), 
Manian v Sanmugam and Arulampillai v. Thambu (6)).

After a careful examination of the aforementioned  
decisions, it was clearly decided in Gunawardena v.  
Deraniyagala and others (supra), that according to our  
procedure a new ground cannot be considered for the first 
time in appeal, if the said point has not been raised at the 
trial under the issues so framed. Accordingly the Appel-
late Court could consider a point raised for the first time in  
appeal, if the following requirements are fulfilled.

	 a.	 The question raised for the first time in appeal, is a 
pure question of law and is not a mixed question of law 
and fact;

	 b.	 The question raised for the first time in appeal is an 
issue put forward in the Court below under one of the 
issues raised; and

	 c.	 The Court which hears the appeal has before it  
all the material that is required to decide the question.

It was not disputed that no issue was raised on the  
non-acceptance of the Deed of Gift. It is also to be noted that 
the respondent had not contested the validity of the Deed of 
Gift as to whether there was acceptance by the donees, at  
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the time of the trial in the District Court. Since no such issue 
was raised, the District Court had not considered the said 
non-acceptance of the Deed of Gift and therefore there was 
no material before the High Court on the said issue. In the  
circumstances, the High Court was in error when it considered  
the question of non-acceptance of the Deed of Gift, which was 
at most a question of mixed law and fact.

Questions No. 2 and 3 both deal with the issue of the 
non-consideration by the High Court the acceptance of 
the Deed of Gift by the donees. Accordingly, both the said  
questions, listed below, could be considered together.

2. 	 Has the High Court erred in law in misinterpreting 
and misconstruing that there was no acceptance of 
the Deed of Gift by the donees?

3.	 Has the High Court erred in law in failing to consider 
that the Deed of Gift on the face of it clearly indicates 
that the life interest holder had signed in acceptance 
on behalf of the donees?

The Deed of Gift in issue is that Deed No. 22372 marked P2, 
dated 04.03.1962 attested by T.G.R. de S. Abeyagunasekera, 
Notary Public.

By that Deed as stated earlier, Singappuliya had gifted 
his undivided one-third (1/3) share to Peter, Martin and  
Laisa. The said gift was subject to the life interest of the donor 
and his wife, Muthuridee, the mother of the three donees.

Learned Counsel for the 4th respondent strenuously  
contended that by the said Deed of Gift, the donor had conveyed 
the life interest of the said property to the said Muthuridee.  
Accordingly learned Counsel for the 4th respondent contended  
that the said Deed of Gift has to be accepted formally by the 
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said Muthuridee, and it was necessary for her to have signed 
the said Deed of Gift in order to accept the life interest, which 
was gifted to her by the donor. Further it was submitted that 
the said Muthiridee had been acting in dual capacity as she 
had to accept the Deed of Gift on behalf of her three children 
in addition to accepting it on her own behalf and accordingly 
it was necessary for her to have signed twice indicating the 
acceptance on behalf of her children and on her own behalf. 
Since, the said Muthuridee had only signed once on the Deed 
of Gift, learned Counsel for the 4th respondent contended that 
the said gift had not been accepted by the donees.

Learned Counsel for the 4th respondent further con-
tended that the learned High Court Judges had considered 
the question as to the acceptance of the Deed of Gift by the 
donees and had come to the conclusion that the said Deed 
of Gift had not been accepted by the donees, as only the  
donor and the holder of the life interest had signed it. The 
High Court had been of the view that a donation is not  
complete unless it is accepted by the donees and that the  
appellant had not sought to adduce any evidence to establish 
that the gift in question was accepted by the donees.

The essence of a Deed of Gift is to convey movable or  
immovable property as a gratuitous transfer. The intention 
of the donor is to convey the movable or immovable property  
to the donee. Therefore for the purpose of making the  
donation complete, the gift has to be accepted. Considering 
the question of the validity of a Deed of Gift, Canekaratne, J., 
in Nagalingam v Thanabalasingham (7) stated thus:

“The donor may deliver the thing, e.g., a ring or give the 
donee the means of immediately appropriating it, e. g.,  
delivery of the deed, or place him in actual possession of the  
property.”
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Regarding the question of acceptance, it is thus  
apparent that such acceptance could take different forms. In  
Senanayake v Dissanayake(8), Hutchinson, C. J., consid-
ered the question of acceptance of a Deed of Gift and had 
held that it is not essential that the acceptance of a Deed 
of Gift should appear on the face of it, but that such  
acceptance may be inferred from circumstances. In arriving 
at the said conclusion, Hutchison, C. J., had stated that,

“The deed does not state that the gift was accepted; but 
that is not essential. It is an inevitable inference from the 
facts which are above stated that Kachchi was in posses-
sion, with the consent of the grantor, at the date of the sale 
of her interest; and thereafter the purchaser of her interest  
possessed it during the rest of her life. It is the natural  
conclusion from the evidence that Ukku Menika, with the 
consent of the grantor, accepted the gift for herself and 
her children, (emphasis added)”

Canekaratne, J., in Nagalingam v Thanabalasingham 
(supra) had also considered the question of acceptance of 
a Deed of Gift. On a careful consideration of the facts and  
circumstances of that appeal, Canekeratne, J. had clearly 
stated that,

“There is a natural presumption that the gift was  
accepted. Every instinct of human nature is in favour of 
that presumption. It is in every case a question of fact 
whether or not there are sufficient indications of the 
acceptance of  gift” (emphasis added).

It is not disputed that in the present appeal, the mother 
of the three donees, had accepted the said Deed of Gift on  
behalf of the donees. It is specifically stated in Deed No. 22372 
(P2) that,
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The said Muthuridee had signed the Deed of Gift No. 
22372 dated 04.03.1962.

Furthermore, the donees had been in possession of the 
land in question for a period of over 30 years. The evidence of 
Peter, one of the donees, clearly clarified this position.

—uu fï kvq lshk bvu okakj' fï bvu wms úlald' úlafl 

fidaudj;Sg' tka' tÉ' mSg¾" tka' tÉ' udáka" tka' tÉ' ,hsid lshk 
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fï bvu nqla;s úkaod' meñKs,slreg úlafl 94' úl=Kk f;la wms 

nqla;s úkaod' 1$3 mx.=jla nqla;s úkaod˜

It is therefore evident that after the execution of the Deed 
of Gift the donees had possessed and had enjoyed the land 
in question.

Considering the totality of the circumstances in this  
appeal, it is abundantly clear that at the time of the execution 
of the Deed of Gift, it was clearly stated in the said Deed 
that the gift was accepted by the mother of the donees on 
behalf of the donees and she had also signed the said Deed 
of Gift. Moreover, the donees had possessed and had enjoyed 
the land in question for more than 30 years. Considering the 
dicta enumerated in Senanayake v Dissanayake (supra) and 
Nagalingam v Thanabalasingham (supra) the aforementioned 
facts clearly show that they are sufficient indications that the 
donees had accepted the Deed of Gift.
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For the reasons aforesaid the questions on which leave to 
appeal was granted by this Court are answered as follows:

1.	 yes, the High Court had erred in law in misinterpreting 
and misconstruing that there was no acceptance of the 
Deed of Gift by the donees;

2.	 yes, the High Court had erred in law in failing to consider 
that the Deed of Gift on the fact of it clearly indicated that 
the life interest holder had signed in acceptance on behalf 
of the donees;

3.	 yes, the High Court was wrong in law in considering 
the question of non-acceptance of the Deed of Gift since 
there was a failure to raise an issue on that ground in the  
District Court or to lead any evidence to that effect.

The judgment of the High Court dated 21.08.2008 is set 
aside and the judgment of the District Court dated 22.01.2001 
is affirmed. This appeal is accordingly allowed.

I make no order as to costs.

Amaratunga, J. – I agree.

Ratnayake, J. – I agree.

Appeal allowed.


