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Civil Procedure Code, sections 25(b), 181, 183A and 437 -  Amendment Act, 
No. 79 of 1988 -Affidavit not in conformity with section 183A — Principal and 
power of attorney holder -  reside within the jurisdiction of Court -  Application 
through power of attorney holder -  Validity?

The defendant-petitioner through his power of attorney holder sought to revise 
the consent judgment entered on the basis that there never was a settlement. 
The plaintiff-respondent contended that -

(i) the purported affidavit of the power of attorney holder is not in con
formity with section 183A.

(ii) that the petitioner is not entitled to make the revision application 
through his power of attorney holder, as the petitioner.resides with
in the local limits of the jurisdiction of the court.

Heid:

(i) Section 183A deals with who may make an affidavit in lieu of a party 
to the action.

The affidavit filed does not contain, an averment that the defendant- 
petitioner is out of the island nor is there an everment that, the 
defendant-petitioner is unable or incapable to make the required 
affidavit.

(ii) There is no averment that the facts stated are within the personal 
knowledge of the declarant -  that he is able of his own knowledge 
and observation to testify to.

(iii) If the principal and the power of attorney holder reside within the 
jurisdiction of court, the power of attorney holder is not entitled to 
act on behalf of the principal.
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APPLICATION in revision from an order of the District Court of Colombo. 
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L.K. W IMALACHANDRA, J.

The de fendan t-pe titione r th rough his power o f a ttorney holder 
filed th is app lica tion in revis ion aga ins t the consent judgm ent 
entered by the learned Add itiona l D istric t Judge o f Co lom bo dated  
14.7.2003, on the basis tha t there never was a settlement. The  
defendan t-pe titione r sta tes tha t the learned Judge had entered  
the judgm ent in favour o f the p la in tiff and the a lleged settlement 
was never exp la ined to the petitioner. He fu rther states that the  
learned Judge was out o f jud ic ia l tem peram ent at that moment 
and forced the pe titione r to en te r into the said settlement.

W hen th is m atter was taken up fo r argum ent the fo llow ing pre
lim inary ob jec tions were ra ised by the p la in tiff-respodent.

(i) the purported a ffidav it o f the power o f a tto rney holder of the 
de fendan t-pe titione r is bad in law  and inadm issib le in that 
the purported a ffidav it is not in conform ity w ith section 183A  
of the C ivil P rocedure Code.

(ii) the pe titioner is not entitled to make th is app lication through  
his power o f a tto rney ho lder as the pe titioner resides w ithin  
the local lim its o f the ju risd ic tion o f the Court.

It is com m on ground tha t the a ffidav it tha t was tendered w ith the 
petition is from  one Shahul Hameed, who is the power of attorney  
holder of the defendant-pe titioner. In the said affidavit the power of
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attorney holder states that “ I am the affirment and the attorney o f the 
defendant-petitioner'1. It is to be noted that from  paragraph two  
onwards the said Shahul Hameed states that:-

“(2) The pla intiff-respondent (here inafter referred to as the 
"P la in tiff’) instituted this action against me.
(a) for ejectment o f mvself and ........................
(b) for an order tha t J_ do pay.......................

(3) L  filed answer................................................
(a) .................money was paid by m y son. R izw a n ................
(b) ............... agree to sell same to m y son the said Rizwarn

(8) Lhad to invoke the revisionary jurisd iction.
According to the answer filed in the D istrict Court and the petition  

filed in this Court, Rizwan is the son o f the defendant-petitioner and  
not the son o f the power o f attorney holder. M oreover the said Shahul 
Hameed is not the person who made the revision application.

It is the subm ission of the learned counsel for the defendant-peti
tioner that the affidavit is drawn on the basis that the said Shahul 
Hameed is in the shoes of the defendant-petitioner and hence it is a 
valid affidavit. The words “ I” and “my” in the affidavit refer to the defen
dant-petitioner.

S ince the sa id Shahu l Hameed filed the a ffidav it in his capac ity  
as the power o f a tto rney ho lder o f the petitioner, the a ffidav it filed  
shou ld be in accordance w ith the prov is ions o f Section 183A o f the  
Civil P rocedure Code.

Section 183A  dea ls w ith  who m ay m ake an a ffidav it in lieu of a  
party to the action. The re levant portion o f section 183A reads as
fo llows:

“W here any person is required under the p rov is ions o f 
th is Code, or under any o the r law fo r the tim e being in 
force, to  make an a ffidavit, then-
(a) ...............................
(b) ...............................
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(c) where any party to the action is absen t from  Sri Lanka, his 
atto rney du ly au thorized to bring, conduct o r defend the  
action, as the case may be, and

(d) W here any party to the action o r where there is more than  
one party to the action such of the parties as are in Sri 
Lanka, o r when such a tto rney o f the parties as is just 
above m entioned, is o r are unable, fo r want o f personal 60 
know ledge o r bodily o r mental infirm ity, to make the  
required affidavit, any recognized agent o f such party...

may make an a ffidav it in respect o f these matters, instead o f the  
party to the action.

It is to  be observed tha t in the a ffidav it filed by Shahul Hameed, 
there is no averm ent to sta te tha t the de fendant-pe titioner is out of 
the island nor is there an averm ent tha t the defendant-petitioner is 
unable or incapab le to make the required affidavit.

Furtherm ore, there is no ave rm en t in the a ffidav it that the facts 
sta ted there in are w ith in the personal know ledge o f the declarant 70 
and that he is able o f his own know ledge and observation to testi
fy  to. The a ffidav it shou ld c learly state, w hat the facts are, w ith in the  
dec la ran t’s personal know ledge. It is also necessary to d isclose the 
nature and source o f know ledge w ith su ffic ien t particularity. W hen  
there is no ave rm en t in the a ffidav it tha t the decla ran t deposes  
such facts from  his persona l know ledge, it contravenes the provi
s ions o f the prov iso to section 183A of the C ivil P rocedure Code.

The proviso to sec tion  183A is s im ila r to the firs t part of section  
181 o f the Code wh ich dea ls w ith as to w ha t s ta tem ents may an 
affidav it conta in. Section 181 states as fo llows: so

"A ffidavits shall be con fined to the s ta tem ent o f such facts as 
the dec la ran t is ab le o f his own know ledge and observation to 
testify to ............ ”

In the case o f Abeywardena v Abeywardena 0)
S.N . S ilva, J. (as he then was) made the fo llow ing observations:

“The fact tha t T. Nadeson holds a power, o f a tto rney and is a 
recognized agent perta ins to his capacity to file an affidavit on 
beha lf of the pe titioner-respondent. It does not lend any extra
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credence to the a ffidavit. H is a ffidav it m ust com p ly  w ith  the  
requ irem ents o f the C ivil P rocedure Code. Even if the  p rov i
s ions o f sections 183 (A) o f the C iv il P rocedure Code b rought 
by the C ivil P rocedure Code (Am endm ent) Act, No. 79 o f 1988  
(not ye t in opera tion a t the tim e o f th is  case) are app lied , the  
re levant am endm ent perm its an a tto rney to file  an a ffidav it 
instead o f the party to the action where such pa rty  is absen t 
from  Sri Lanka. The prov iso to th is section sta tes tha t in such  
situation the person m aking the a ffidav it m ust be one having  
personal know ledge o f the facts o f the cause o f ac tion and  
m us t in  h is  a ff id a v it sw e a r o r  a ff irm  th a t he  d e p o s e s  fro m  
h is  ow n  p e rs o n a l k n o w le d g e ”  (em phasis added)

In the instant case, there is no ave rm en t in the a ffidav it filed by  
Shahul Hameed to state tha t he had persona l know ledge o f the  
facts sta ted there in and also there is no s ta tem en t tha t he deposed  
such facts from  his own persona l know ledge.

In the c ircum stances, I am of the v iew  that the a ffidav it tendered  
by the sa id Shahu l Hameed is not in con fo rm ity  w ith the p rov iso to  
section 183(A ) o f the C ivil P rocedure Code, and hence there is no  
valid app lica tion before Court.

Besides th is in firm ity in the said a ffidavit, when com pared w ith  
the petition reveals tha t the a ffidav it is noth ing more than a repe ti
tion o f the averm ents o f the petition.

It is apt to re fe r to the fo llow ing observa tion m ade by S .N . S ilva, 
J. (as then he was) in Abeywardena v Abeywardena {supra) at 
281.

“ Learned D istric t Judge has observed tha t the a ffidav it con 
firm s the averm ents in the petition. Indeed, on a com parison it 
is revealed tha t the a ffidav it is a verbatim repetition o f the  
averm ents o f the petition. However, the co rrec t test is not to  
cons ide r w he the r one con firm s the o the r upon a com parison  
o f th is nature. Repetition o f the ave rm en ts o f a petition in the  
affidav it is an evil tha t we often note in a ffidav its that are filed. 
Learned Judge has regre ttab ly seen a v irtue in th is evil. The  
correc t test is to ascerta in w he the r the a ffidav it con ta ins d irect 
evidence , tha t is, s ta tem ents o f such facts as the dec la ran t is 
able to his know ledae and observa tion to tes tifv  to and
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whe the r th is  ev idence toge the r w ith the docum entary ev i
dence fu rn ishes prima facie p roo f o f the m atters o f fac t se t out 
o r a lleged in the petition.”

It is a lso a  fundam enta l rule o f procedure tha t a petition cannot 
be converted in to an a ffidav it by the add ition o f a verify ing clause, 130 
on a ffirm ation o r oath to the  e ffect tha t the sta tem ents in the peti
tion are true (section 182 o f the C ivil P rocedure Code).

\n Kanagasabaiv Kirupamoorthfl) the Supreme Court held that 
when a ffidav its are filed  in civ il p roceed ings, it is the du ty o f Judges, 
Justices o f the Peace and P roctors to see tha t the ru les governing  
affidav its in sections 181, 437 etc. o f the Code are com plied w ith.

In these c ircum stances, I am  of the v iew  tha t the a ffidavit of 
Shahul Hameed has serious defects wh ich contravene the provi
s ions o f section 183(A). Accord ing ly, I hold tha t there is ho valid  
affidav it be fore Court. Hence there is no valid app lication fo r ’revi- ho  
sion in the absence o f a va lid affidavit.

The second pre lim inary ob jection raised by the p la in tiff-respon
dent is tha t the de fendan t-pe titione r is not entitled to make the pre
sen t app lica tion in revis ion through his power o f attorney, Shahul 
Hameed, as the de fendan t-pe titione r is resid ing w ith in the ju risd ic 
tion o f the D is tric t C ourt o f Co lom bo. The a ffidav it wh ich is in ques
tion is from  the sa id  Shahu l Hameed, who is the power o f attorney  
ho lder o f the defendant-pe titioner.

By looking a t the cap tion o f the petition and the affidavit filed in 
the app lica tion in revis ion , both the defendant-petitioner, namely, iso 
A liya Buhari Um m a An ina  and the power o f a tto rney holder, Shahul 
Hameed, reside in the sam e house a t No. 20/7, Ketawalamulla  
Lane, Co lom bo 9, w ith in  the local lim its o f the ju risd ic tion o f this  
Court.

It was held in the case o f William Silva v SirisenaP) that a per
son hold ing a power o f a tto rney as the agent o f a party is debarred  
by section 25(b) o f the C iv il P rocedure Code from , appointing a 
proc to r on beha lf o f his p rinc ipa l, if the princ ipa l is resid ing w ith in  
the ju risd ic tion  o f the C ou rt a t the tim e the action is institu ted there.
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Thus it is c lea r if the “p rinc ipa l” and the “pow er o f a tto rney hold- ieo 
e f  reside w ith in the ju risd ic tion  o f Court, the pow e r o f a tto rney  
ho lder is not entitled to ac t on beha lf o f the “p rinc ipa l” as h is rec
ogn ized agent.

In any even the learned counse l fo r the  de fendan t-pe titione r has  
conceded in his w ritten subm iss ions filed o f record, tha t the “pow er  
o f a tto rney” g iven to the  sa id Shahu l Ham eed by the de fendan t-  
petitioner is not va lid  in te rm s o f sec tion  25(b) o f th e  C iv il P rocedure  
Code as the defendant-pe titioner, adm itted ly, res ides w ith in  the  
ju risd ic tion o f th is  Court.

For these reasons, the two p re lim ina ry  ob jec tions ra ised by the  170  

p la in tiff-respondent are uphe ld and the app lica tion  in rev is ion is 
accord ing ly d ism issed w ith  costs.

AM A R ATU N G A , J . - I agree.
App lica tion d ism issed


