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Rei Vindicatio Action -  Attornement -  Applicability of Rent Act, No. 7 
of 1972 sections 21 and 22 -  Payment o f rent to authorised person, 
not the landlord -  Vindicatory action available? -  Owner not bound by 
tenancy created by third party -  Who is a landlord?

The original plaintiff instituted action seeking a declaration of title to the 
premises and the ejectment of the 1st, 2nd, and 3rd defendants-respondents.

The original plaintiff contended that, he purchased the property from one N 
and before he purchased the property the father of N acting for and on behalf 
as agent of N permitted the 1st defendant-respondent to occupy the premises 
free of rent on the undertaking (P2) that he would vacate the premises on or 
before a specified date. The 2nd and 3rd defendants-respondents, it was 
alleged, were in occupation with the leave and license of H and that, after the 
plaintiff purchased the property, 1st, 2nd and 3rd defendants were disputing 
his title. -

The defendants-respondents denied, that the 1st defendant-respondent was in 
occupation of the premises with the leave and license of H and took up the 
position that before N became the owner, one I was the owner and the 3rd 
defendant - respondent took on rent the said premises from I and after N pur
chased the property, the 3rd defendant-respondent paid rent to H who was the 
agent of N and after the original plaintiff became the owner he never informed 
the 3rd defendant - respondent to attorn to the original plaintiff and sought the 
dismissal of the action. .
The trial court held with the defendants-respondents.
On Appeal- 

Held :

(i) There is no evidence that the 3rd defendant-respondent who claims to 
be the tenant had anything to do with the undertaking (P2) given by the 
1 st defendant-respondent.



12 Sri Lanka Law Reports 12004] 2 Sri L R

(ii) There is no evidence that the 1-3rd defendants-respondents were in 
occupation of the premises in suit with the leave and licence of H or N. 
Taken at its best P2 only contains an undertaking given by the 1st 
defendant-respondent, who is not the tenant and does not contain any 
undertaking given by the 3rd defendant-respondent who is the tenant.

(iii) A letter given by a tenant that he would vacate the premises would be 
irrelevant. Section 22 does not set out as a ground for ejectment the 
giving of a notice to quit by the tenant to his landlord.

(iv) A tenant cannot contract out of the protection afforded by the Rent Act.

(v) A tenant who pays rent to an authorised person in the name of a per
son who is not the landlord can be ejected in a vindicatory action and 
the owner is not bound by a tenancy created by a third party.

(vi) The term “landlord” is defined as the person for the time being entitled 
to receive rent under the contract of tenancy ; such person need not be 
the true owner.

Per Somawansa, J.

‘There was no evidence adduced to establish that after the original plaintiff 
became the owner the 3rd defendant-respondent was informed to attorn to the 
original plaintiff and pay the rent to him either by H or his daughter N who was 
the landlord or by the original plaintiff himself. The 3rd defendant-respondent 
cannot be faulted for the deposit of rent with the authorised person in the name 
of N who was to her knowledge her landlord.”

APPEAL from the judgment of the District Court of Matara.
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September, 3, 2004 
ANDREW  SOMAWANSA, J.

The orig ina l p la in tiff institu ted the ins tan t action seek ing a dec
laration o f title  to  prem ises No. 39/1 , Anagarika  Dharm apa la  
Mawatha, M atara, m ore fu lly  described in paragraph 02 o f the  
plaint, e jec tm en t o f 1st, 2nd and 3rd de fendan ts-responden ts  
therefrom , restoration to possess ion the reo f and dam ages.

The orig ina l p la in tiff’s p leaded case was tha t by v irtue o f d e e d . 
No. 1516 dated 20 .03 .1970 he purchased the a fo resa id  p roperty  
from  N irmala Harischandra , tha t before he purchased the said  
property C .A . Harischandra ac ting fo r and on beha lf o f o r as agen t 
o f h is daugh te r the sa id N irm a la  Harischandra  had perm itted  the  
1st de fendan t-responden t to occupy the sa id p rem ises free o f rent 
on the undertak ing g iven in w riting  by the 1st de fendan t-responden t 
to  vaca te  the said p rem ises on o r before 30.11.1969, tha t the 1st 
de fendan t-responden t a long w ith  h is b ro the r the 2nd de fendan t- 
respondent and his s is te r the 3rd de fendan t-responden t we re  in 
occupation o f the sa id prem ises w ith  the leave and licence o f the  
said C.A. Harischandra , tha t a fte r the orig ina l p la in tiff becam e the  
owner o f the sa id prem ises on 20 .03 .1970 the 1st to 3rd de fen 
dan ts-respondents acting in conce rt are d ispu ting the title o f the  
p la in tiff-appe llan t and are refusing to hand ove r vacan t possess ion  
of the sa id prem ises in su it thereby causing dam ages to the p la in 
tiff.

The 1st to 3rd de fendan ts-responden ts wh ile adm itting  the title  
of the orig ina l p la in tiff to the p rem ises in su it den ied that the 1st 
de fendant-respondent was in occupation o f the prem ises in suit 
with the leave and licence o f the said C .A . Ha rischandra and took  
up the position tha t before N irm ala Ha rischandra becam e the  
owner o f the prem ises in su it one N.A. Ismail was the owner o f the  
said prem ises and that the 3rd de fendan t-responden t took on rent 
the sa id jorem ises from  the said N.A. Ismail, tha t a fte r the said  
Nirmala Ha rischandra becam e the ow ne r o f the said prem ises the  
3rd de fendan t-responden t paid rent in respect o f the said prem ises  
to C.A. Harischandra who was acting as the agent o f N irmala  
Harischandra , tha t a fte r the orig ina l p la in tiff becam e the ow ne r o f 
the said prem ises the orig ina l owner never in form ed the 3rd de fen 
dan t-responden t to a tto rn to the o rig ina l p la in tiff o r to pay rent to
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him , tha t the 3rd de fendant-respondent is ready and w illing to 
attorn to the orig ina l p la in tiff and pay the rent o f the said prem ises  
to the orig ina l p la in tiff and tha t provis ions o f the Rent Act, No. 7 of 
1972 app ly to the sa id prem ises in suit. In the prem ises, they  
prayed fo r a d ism issa l o f the action o f the orig inal plaintiff.

A t the com m encem ent o f the tria l, parties adm itted the orig inal 
p la in tiff’s title  to  the prem ises, tha t the said, C.A. Harischandra was  
acting as the agen t o f h is daugh te r N irmala Harischandra and that 
prov is ions o f the Rent Act, No. 7 o f 1972 app ly to the prem ises in 
suit. 10 issues were settled between the parties and at the conclu
s ion o f the tria l the learned D is tric t Judge by his judgm ent dated  
22.01 .93  and pronounced on 28 .01 .93 held w ith the defendants- 
respondents and d ism issed the action o f the orig inal p la intiff. It is 
from  the said judgm en t tha t the p la in tiff-appe llan t has lodged this  
appeal.

It is con tended by the counse l fo r the p la in tiff-appe llan t tha t as 
ev idence o f the 3rd de fendant-respondent would reveal the con
trac t o f tenancy ends a t the po in t the 3rd defendant-respondent 
opted to pay rents to C.A. Harischandra and fa iled to attorn to 
Nirm ala Harischandra . Thus by her own conduct she has repudiat
ed the con trac t o f tenancy wh ich cannot be revived by making pay
ment to authorized person a fte r the change of ownersh ip from  
Nirm ala Harischandra to the orig ina l p la intiff. Therefore he subm its  
tha t the orig ina l p la in tiff is entitled to institute action against the 
de fendants-responden ts as tresspassers. Furthermore, by signing  
a le tte r to  vaca te  the prem ises in su it by 30.11.69 the defendants- 
respondents becam e licensees and were liable to be ejected on the 
basis o f ove r ho ld ing licensees.

A t th is po in t it w ou ld  be re levant to exam ine the evidence led in 
th is  case. Evidence o f the 3rd de fendant-respondent reveals that 
she cam e in to occupation o f the prem ises in su it in 1962 as the ten 
an t o f Ismail and tha t she was using the prem ises as her residence, 
tha t she paid Rs.62/- pe r month as rent to the said Ismail and  
marked the rent rece ip ts issued to her by Ismail as V4 to V16. V3  
is dated 19.08.1962 wh ile  V16 is dated 31.07.1968, tha t a fte r she  
was in formed by the said Ismail o f the sale of the prem ises in suit 
to N irmala Ha rischandra she paid the rent to C.A. Harischandra the 
fa the r o f N irm ala Harischandra fo r one year but no receipts were
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issued, tha t as no receip ts we re  issued to her she com m enced  
depositing the rents in the U rban Council o f M atara from  January  
1970. The certified  ex trac t from  the  Rent Reg is te r in respect o f 
prem ises in su it issued by the U rban Council o f M atara, was  
marked V2 wh ich shows N irm ala Harischandra as the land lord and  
3rd de fendan t-responden t as the tenan t. Th is  ev idence has gone  
in uncontrad ic ted. It is to  be noted tha t the orig ina l p la in tiff adm its  
in his p lead ings tha t C .A . Harischandra  was acting fo r and on  
beha lf o f and o r as agent o f h is daugh te r N irm ala Harischandra . 
Unfortunate ly C.A. Harischandra  was not ca lled to g ive ev idence .

On the o the r hand, the ev idence o f the G ram a Sevaka ca lled by  
the p la in tiff reveals tha t as from  1966 the 3rd de fendan t-responden t 
as well as the 1 s t de fendan t-responden t we re  in occupation o f the  
prem ises in su it. Aga in  the ev idence o f the o the r w itness ca lled by  
the p la in tiff a lso revea ls tha t w hen N irm ala Ha rischandra pur
chased the p roperty  in su it in 1968 the  1st and 3rd de fendan ts-  
respondents were in occupation .

The p la in tiff’s pos ition tha t the de fendan ts -responden ts  occupa 
tion o f the prem ises is based on a license gran ted by C.A. 
Harischandra to the 1st de fendan t-responden t rests so le ly  on the  
docum ent m arked P2 whereby the  1st de fendan t-responden t had  
given an undertak ing to vaca te  the p rem ises in su it by 30.11.1969. 
However the sa id docum ent m arked P2 does no t speak o f any  
licence gran ted to the 1st de fendan t-responden t. In any event, 
there is no ev idence tha t the 3rd de fendan t-responden t who c la im s  
to be the tenan t o f the p rem ises had anyth ing to do w ith  the under
taking g iven by the 1st de fendan t-responden t in docum en t marked  
P2. In fac t there is no ev idence tha t the 1st to  3rd de fendants- 
respondents we re  in occupa tion  o f the p rem ises in su it w ith the  
leave and licence o f the sa id C .A . Harischandra  o r N irm ala  
Harischandra . Taken a t its best the sa id docum ent m arked P2 on ly  
con ta ins an undertak ing g iven by the 1st de fendan t-responden t 
who is not the tenan t o f the prem ises in su it and it does not conta in  
any undertak ing g iven by the 3rd de fendan t-responden t who is the  
tenan t o f the prem ises.

In the case o f Jayasingham v Arumugam(1) the Suprem e Court 
held:
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“As the issue was w he the r in term s o f the Rent Act, No. 7 of 
1972, a le tte r g iven by the tenan t tha t he would vacate the prem is
es, the Roman Dutch law would be irre levant. Section 22 does not 
se t ou t as a ground fo r e jec tm en t the g iv ing o f a notice to qu it by 
the tenan t to h is land lord . Hence the le tte r g iven by the tenant w ill 
not te rm ina te  the tenancy in te rm s o f the Rent Act.”

A t page 357 per W adugodap itiya , J:
“ In considering issue No.4 in the con text and w ith in the fram e

w o rk  o f the Rent Act, No.7 o f 1972, it m ay be mentioned that sec- 120 

tion 22 o f the sa id Act, as its marg ina l note indicates, dea ls w ith  
“P roceed ings fo r e jectm en t” , and sets ou t the grounds fo r e jec t
ment. However, nowhere does section 22 mention, as a ground, for 
e jectm ent, the g iv ing o f a notice to qu it by the tenant to his landlord.
It is there fo re  c lea r tha t the g iv ing o f such a notice to qu it the  
prem ises, or, in the con tex t o f th is case, the g iving o f the le tter P5 
by the appe llan t to the respondent, stating tha t he (the appellant) 
will vacate the prem ises, w ill in no way give rise to a cause of action  
to the respondent, under the Rent Act, No. 7 o f 1972, to e ject the  
appe llan t from  the prem ises in suit.” 130

Again in the case o f Hussain v Jiffry (2) the facts were:
“The appe llan t was the landlord and the respondent was the ten 

ant o f prem ises No. 297, Main S treet, Co lombo 11. On 31.03.1980, 
the respondent in formed the appe llan t in w riting that he (the 
respondent) was re linqu ish ing his tenancy w ith effect from  that 
date and requested the appe llan t to give the prem ises to one R. 
There was no ev idence o f a new tenancy, nor did the respondent 
g ive vacan t possess ion o f the prem ises to the appellant.

However, the respondent sen t a le tter dated 05.07.1980 to the 
appe llan t in form ing her “ I continued and still remain the law ful uo  
m onth ly tenan t o f the prem ises” w ith a cheque fo r rent fo r the  
m onths o f April, M ay and June, 1980, wh ich estab lished that the 
respondent had not handed over the prem ises to the appellant.

The appe llan t institu ted action for the e jectment of the respon
den t from  the prem ises, a lleg ing tha t by th is le tter dated 31.03.1980  
the respondent vo lun ta rily  te rm inated the tenancy and that he was  
in unlaw fu l occupation from  01 .04 .1980.” It was held:
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“ In the c ircum stances, the re  was no te rm ina tion  o f the tenancy  
and the rule tha t a tenan t canno t con trac t o u t o f the p ro tection  
afforded by the Rent A c t app lies.”

A t 189 per Sh iran i Bandaranayake , J:
“ It is conceded that although the respondent w rote the letter P1 
dated 31.03.1980, the prem ises in question was not handed over 
to the appellant. Even if the respondent had wanted to relinquish  
the tenancy a t the time he wrote the le tter P1 , and if the owner 
has accepted it, still it would be necessary fo r the prem ises to be  
physically handed ove r by the respondent to the appellant, fo r 
the statutory protection to come to an end. Under a contract o f 
tenancy, the owner and the tenant agree and accept the term s of 
tenancy. Therefore, a lthough the respondent may have contem 
plated relinquishing the prem ises as revealed in P1 , he could, 
nevertheless, unilaterally change his m ind and reverse his deci
sion, if he had not handed ove r the prem ises to the landlord. In 
such circumstances the docum ent marked P1 by itse lf does not

' serve to term inate the tenancy.”
It is to be noted tha t the docum en t m arked VI a lso ind ica tes tha t 

the orig inal p la in tiff was we ll aw a re  tha t the de fendan ts-respon- 
dents were not occupying the p rem ises in su it as licensees bu t as  
tenants. VI is a copy o f the dec la ra tion  sen t by  the p la in tiff to  the  
Rent Contro l Board a fte r he becam e ow ne r o f the prem ises in su it 
stating tha t the 1 st de fendan t-responden t was his m onth ly tenant.

The p la in tiff a lso seeks to d raw  suppo rt fo r h is pos ition tha t the  
3rd de fendan t-responden t was no t the m on th ly  tenan t o f the  
prem ises from  an ave rm en t in the answ e r o f the 1st de fendant- 
respondent filed in an ea rlie r unsuccessfu l ac tion institu ted by the  
orig ina l p la in tiff fo r the e jec tm en t o f the  de fendan ts-responden ts  
from  the prem ises in suit. A nsw e r o f the 1st de fendan t-responden t 
filed in. the sa id case No. 3248 /L  was m arked P4. It is to be noted  
tha t noth ing is m entioned o f h is s is te r o r he r res idence bu t the 1st 
defendan t-responden t m ere ly den ies tha t he is the tenan t o f the  
prem ises and goes on to say tha t he is res id ing there w ith  h is b ro th 
er. Though the co rrec t factua l pos ition o f the 1st de fendan t-respon 
den t’s occupation o f the p rem ises has not been se t ou t there in  the  
averm ent in the said answ e r does not con trad ic t the co rrec t pos i
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tion  tha t the  3rd de fendant-respondent was the m onth ly tenant o f 
the  prem ises. In any event, the 1st defendant-respondent in his evi
dence exp la ined tha t on d iscovery o f th is defect in the answer he 
ins tructed his a tto rney-a t-law  to rectify the .de fec t and accord ing ly  
filed am ended answer wh ich was m arked P5.

On an exam ina tion o f the ev idence led in th is case, I am of the  
v iew  tha t on a ba lance o f p robab ility  the learned D istrict Judge has  
com e to a  co rrec t find ing tha t the 3rd de fendant-respondent who  
was the tenan t o f the prem ises in su it from  1962, became the ten 
an t o f N irm a la  Ha rischandra w ith  the purchase o f the said prem is
es by N irm ala Harischandra and the paym ent o f rent to C.A. 
Harischandra as agent o f N irm ala Harischandra in no way a lte r the  
3rd de fendan t-responden t’s position of a tenant and the privity of 
con trac t o f tenancy does not end.

C ounse l fo r the p la in tiff-appe llan t has in his subm iss ions  
re ferred to 3 dec is ions in support o f his contention tha t a tenant 
who pays rent to  a au thorized person in the name of a person who  
is not the land lord can be e jected in a v ind ica tory action and that 
the owner is not bound by a tenancy created by a third party. F irst 
being the decision in Violet Perera v Asitin N o n a the facts were  
as fo llows.

“The p la in tiff’s m other a fte r an unsuccessfu l a ttem pt to evict 
the de fendan t g ifted the tenanted prem ises to her daughter  
the p la intiff. The de fendan t was duly in formed of this by the  
p la in tiff’s lawyer and the lawyers who attested the deed, but 
the de fendan t ca lled fo r a copy o f the deed from  the p la in tiff’s 
m other and receiving no response continued to deposit the 
rent in the M un ic ipa lity in favour o f the p la in tiff’s mother. The  
p la in tiff filed su it in August 1984 and sum mons was ordered on 
13.11 .84 . On 14 .11 .84  the  de fendan t de live red  to the  
M uncipa lity rent fo r Septem ber and O ctober 1984.”

It was held:
“The de fendan t was not justified  in not paying rent to the p la in 
tiff. A request fo r the docum ents may have been justified if 
con flic ting c la im s were being made as fo r instance by persons  
c la im ing under a Last W ill, intestacy, and donation. This was  
not one o f those instances.
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The purpose o f section 21 is not to  subs titu te  the au thorized  
person fo r the posta l se rv ices, o r o the r m eans o f de live ry  or 
tender o f ren t paym ents (w he the r m ade by cheque, m oney  
order o r o therw ise). The purpose is to  p reven t a tenan t who  
w ishes to pay rent to  the land lord be ing p laced in real d ifficu l
ty  o r d ilem m a - as whe re  the land lord re fuses o r evades the  
acceptance o f rent, o r the re  is unce rta in ty  as to w ho  the  real 
landlord is. In those s itua tions, a paym en t by the tenan t wh ich  
augm ents the funds o f the  au tho rized  person is equ iva len t to  230 

a paym en t to the land lo rd ."
In the instan t action the ev idence revea ls tha t a fte r the 3rd  

de fendant-respondent was in fo rm ed by Ism ail o f the sa le o f the  
prem ises in su it to  N irm ala Ha rischandra , the 3 rd  de fendan t-  
respondent paid rent to  C .A . H a rischandra  the  fa the r o f N irm ala  
Harischandra who was adm itted  to be acting fo r and on beha lf o f 
and o r as agen t o f N irm ala Ha rischandra . In the  c ircum stances one  
could presum e tha t the land lord N irm a la  H a rischandra  accep ted  
the rent paid to her fa the r as a due and p rope r paym en t m ade to  
her. It is se ttled law tha t tenancy is a con trac tua l re la tion wh ich m ay 240 

subsis t even where the land lord is not the ow ne r o f the rented  
prem ises. However as rece ip ts fo r paym en t o f rent were not issued  
the 3rd de fendan t-responden t had s ta rted depos iting rents in the  
Urban Council, Matara. In the c ircum stances non issue o f rece ip ts  
would be a su ffic ien t ground fo r the 3rd de fendan t-responden t to  
deposit the rent w ith the au thorised person.

The second being the decis ion in Gunasekera v Jinadasa ^  the  
facts were as fo llows:

“The prem ises were let in 1960 by the p la in tiff-responden t 
appe llan t’s fa the r to the fa the r o f the de fendan t-appe llan t 250 
respondent. La te r in 1970, the p la in tiff’s fa the r g ifted the  
prem ises to him , but they ne ithe r in form ed the de fendan t’s 
fa the r nor ca lled him  to a tto rn , the la tte r d ied in 1973, the  
defendant then a tto rned to the p la in tiff’s father, the de fendant 
continued to pay rent to the p la in tiff's  father, when the p la in 
tiff’s fa the r refused to accep t ren t from  1980, the de fendant 
deposited the rent w ith the au tho rized  person, to the cred it of 
the p la in tiff’s father. The fa the r and son by the ir le tte r o f 
23 .10 .81 , in fo rm ed  the d e fe ndan t o f the  tra n s fe r and
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called upon him  to  pay rent to  the p la in tiff w ith effect from  260 
16.11.81. The  de fendan t d id not reply but continued to occupy  
the prem ises, he deposited the rent in the fa the r’s name and  
con tinued to  do so even a fte r h is answer was filed.
The p la in tiff institu ted v ind ica to ry action, the trial Judge held 
tha t both the p la in tiff and his fa ther had called upon the defen
dan t to attorn, to  the p la in tiff and tha t the defendant having  
fa iled to a tto rn to the p la in tiff was a trespasser, and gave  
judgem en t fo r the p laintiff.
On appea l the Court o f Appea l reversed the judgment, holding  
tha t the de fendant had becom e aware o f the p la in tiff’s title in 270 
1973, and tha t the fa the r continued to co llect rent as the pla in
tiffs  agent, and tha t the de fendan t had not deliberate ly  
refused to accep t h im  as landlord and had not refused to pay  
him  rent; and tha t there fo re  the defendant had not been trans
fo rm ed from  a tenan t in to a trespasser; .
On appea l” .

Fernando, J., held:
“ I hold tha t a lthough the p la in tiff had fa iled to estab lish his plea  
tha t the de fendant was in unlaw fu l possession from  16.11:81, 
ye t the evidence showed that the defendant was in unlawful 280 

possession at the tim e the action was institu ted. That was su f
fic ien t to entitle the p la in tiff to succeed in the v ind icatory action  
brought by him  upon the issues framed at the trial."

In tha t case as a fo resa id  the fa ther and son by the ir le tter dated  
23.10.81 informed the de fendant of the transfe r and called upon  
him to pay rent to the p la in tiff w ith e ffect from  16.11.81. However 
the de fendant did not reply but continued to occupy the prem ises  
and deposited rent in the fa the r’s name and continued to do so 
even a fte r his answer was filed. In the instant case evidence  
revealed that by deed No. 1516 dated 20.03.1970 marked P1 the 290 

orig ina l p la in tiff purchased the prem ises in suit from  Nirmala  
Harischandra . However there was no evidence adduced whatso
eve r to estab lish  tha t a fte r the orig ina l p la in tiff became the owner of 
the sa id prem ises the 3rd de fendant-respondent was informed to 
attorn to the orig ina l p la in tiff and pay the rent to him e ither by C.A. 
Harischandra o r his daugh te r N irm ala who was the landlord or by



CA
Pinona v Dewanarayana and others
________ (Somawansa. J.)________ 21

the orig ina l p la in tiff h im se lf. In the c ircum stances the 3rd de fen 
dan t-respondent canno t be fau lted fo r the depos it o f ren t w ith  the  
authorised person in the nam e o f N irm a la  Harischandra  who was  
to he r know ledge her land lord . H owever in the  p lead ings in pa ra 
graph 7 o f the am ended answer o f the  defenp lants-respondents the  
3rd de fendan t-responden t has p leaded her w illingness to a tto rn to  
the orig ina l p la in tiff and to pay the  ren t to  h im  in respect o f the  
prem ises in suit.

In the case o f S.M.J. Fernandes v  W.R.S. Perera®  fac ts were: 
“W hen a person pu rchases prem ises whfch are sub jec t to  the  
prov is ions o f the Rent Restric tion Act, and the tenan t w ho is 
in occupation o f the prem ises re fuses to accep t the pu rchaser 
as his new  land lord on the  a lleged ground tha t the  rents are  
payable to a th ird party, the rem edy o f the pu rchase r is to  sue  
the tenan t on the con trac t o f tenancy and not by way o f a v in 
d ica to ry action.
The 1st de fendan t w as the tenan t o f certa in  “excep ted ” 
prem ises and had been paying the rents to the 2nd de fendan t 
at the request o f the land lord . A fte r the  dea th o f the landlord, 
the p la in tiff purchased the prem ises, w ith  the sanction o f the  
Court, from  the adm in is tra to r o f the deceased land lord . W hen  
the p la in tiff’s p roc to r w ro te  to the 1st de fendan t requesting  
him to a tto rn to the p la in tiff and pay rents to him , the 1 st de fen 
dant replied tha t he had been the tenan t o f the 2nd de fendan t 
fo r the p rev ious 18 years and wan ted  the p la in tiff to ob ta in a 
le tter from  the 2nd de fendan t to pay rents to the p la in tiff and  
that, un less th is was done, he cou ld not a tto rn to the pla intiff. 
At no stage did the 1st de fendan t seek to te rm ina te  the ten 
ancy. He was in occupation o f the prem ises and was w illing to  
fulfil his ob liga tions as a tenan t to w hom soeve r was lega lly  
his landlord.
In the p resen t action the p la in tiff sough t a dec la ra tion o f title to  

. the prem ises and the e jec tm en t o f the two de fendants from  the  
prem ises. The tria l C ourt gave judgm en t in favour o f the p la in 
tiff, hold ing tha t the 2nd de fendan t who c la im ed the property  
on a verba l g ift from  the deceased land lord was trespasser 
and tha t the 1st defendant, by denying the title  of the p la intiff, 
fo rfe ited the p ro tec tion o f the Rent Restric tion A c t.”
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It was held:
“App ly ing the ratio decidendi in David Silva v MadanayakeW 
tha t the 1st defendant had a ttorned to the p la intiff and could  
on ly be e jected if there was a breach o f any of the conditions  
laid down in the Rent Restric tion Act. The p la in tiff’s action in 
the present case was there fore m isconceived and he could  
not e jec t the 1st de fendant in a v ind ica tory action".

A s con tended by counsel fo r the p la in tiff-appe llan t in the case of 
Imbuldeniya v  De Silva it was decided:

“ It wou ld  be quite w rong to include w ith in the defin ition o f 
“ land lord” any person o the r than the orig ina l lessor o r som e
one who derives the title from  the orig inal lessor. However the  
Court w en t on to hold tha t the term  “ landlord” is defined as the  
person fo r the time being entitled to rece ive the rent under the 
con trac t o f tenancy (s.48 o f the Rent Act). Such person need  
not necessarily  be the true owner.”

In tha t case the facts were: ' .
“W here the fa the r o f the p la in tiff le t ou t the prem ises to the  
de fendan t fo r his own benefit a t a time when the pla in tiff was  
not aware she was the owner and w ithou t her authority and  
not as her agen t and the p la in tiff ne ither acquiesced in or 
adopted the le tting .”

In the ins tan t ac tion the facts were quite d ifferent in tha t C.A. 
Harischandra the fa the r o f N irm ala Harischandra the predecessor 
in title o f the orig ina l p la in tiff w as acting for and on behalf of and or 
as agent o f his daugh te r N irm ala Harischandra.

Fo r the fo rego ing reasons, I am  o f the v iew  that on a balance of 
probab ility  the learned D is tric t Judge has come to a correct finding  
and I see no reason to d is tu rb  h is judgm ent. Accord ing ly the appeal 
o f the p la in tiff-appe llan t is d ism issed w ith costs fixed at Rs.5000/-.

EKAN AYAKE , J . - I agree.
Appeal dismissed. .
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