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RAN BANDA AND OTHERS
v

THE PEOPLE’S BANK

COURT OF APPEAL 
AMARATUNGA, J. AND 
ABEYRATNE, J.
CALA NO. 160/2.003
D.C. POLONNARUWA 327/2/DR
SEPTEMBER 17, 2003

Debt Recovery (Special Provisioners) Act, No. 2 of 1990 -  Conditional leave 
to appear and defend granted -  Rescheduling of the loan -  Is it a novation of 
the contract? -  Was the former debt extinguished and a new debt created? -  
Is the former contract unenforceable?

The 1st defendant-petitioner obtained a loan of Rs.20 Million from the People’s 
Bank. As the payments were not regular, the loan was rescheduled and the 1st 
defendant-petitioner acceped the rescheduled programme. When the 1st 
defendant-petitioner failed to settle the loan in term's of the rescheduled 
arrangement, the Bank filed action under and in terms of the provisions of the
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Debt Recovery (Special Provisions) Act. It was contended that the Bank had 
no right to seek to recover any sum of money upon the rescheduled agreement 
and the guarantors (2nd and 3rd defendants) were not liable, as the original 
contract had become invalid.

The District Court granted the defendant-petitioners leave to defend on the 
petitioners depositing Rs. 10 Million as security.

On leave being sought-

Held :

(i) Novation proper takes place if a new contract to take the place of the 
old is established between the same parties without the intervention of 
a third party; when this happens the latter obligation extinguishes the 
former.

(ii) The rescheduled arrangement was made at the request of the debtor, 
the 1st defendant-petitioner, it merely gives him extended time for pay
ment and a concessionary rate of interest in respect of the balance of 
the loan remaining unpaid.

Per Ameratunga, J.,

(i) ‘This did not bring into existence anything unfavourable to the guaran
tors, in fact concessions granted to the debtor were beneficial to the 
gaurantors as well.”

(ii) Condition No.4 in the rescheduled agreement preserved the Bank's 
rights to have recourse to the conditions of the original agreement in 
the event of the failure of the debtor to act in accordance with the con
ditions of the rescheduled agreement.

(iii) This is not a new obligation extinguishing the existing contract.

APPLICATION for leave to appeal from the order of the District Court of 
Polonnaruwa.

Jacob Joseph for defendant-petitioners.

Gamini Marapana, PC., with Navin Marapana for respondent bank

Cur.adv.vult

January 12..2004
GAMINI AMARATUNGA, J.

Th is is an app lica tion fo r leave to appeal against an o rder made 01 

by the learned D istric t Judge of Polonnaruwa directing that in order 
to g ran t leave to the petitioners to defend the action filed against
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them  by the respondent Bank, (the Bank) the  pe titione rs shou ld  
deposit a sum  o f Rs.10 lakhs in cash and p rov ide certified  secu rity  
fo r ano the r sum  o f Rs.10 lakhs.

The 1st de fendan t-pe titione r has ob ta ined a loan o f Rs. 20 m il
lion from  the Bank. The loan app lica tion is the docum en t marked  
P2 along w ith the pla in t. The  1st de fendan t has a lso s igned a 
prom issory note in favou r o f the Bank fo r the sa id sum  o f Rs. 20  
million. The 2nd and 3rd de fendan t-pe titione rs  we re  the persons  
who stood as guaran to rs fo r the am oun t ob ta ined by the 1st de fen 
dant. It is not d ispu ted tha t the 1st de fendan t has pa id  a pa rt o f the  
loan. Th is  is re flec ted  in the  le dge r shee t m arked P5. By  
18/10/2000, a sum  o f Rs. 59 lakhs was rem ain ing as the  sum  due  
to the Bank. By docum en t m arked V2A, da ted 17/10/2000, the  
Bank subm itted a p roposa l to re -schedu le  th is  am oun t o f the loan  
and the te rm s o f docum en t V2A  ind ica te  tha t th is  p roposa l was  
offered a t the request o f the 1st de fendan t. The 1st de fendan t 
accepted th is re -schedu led a rrangem ent. W hen the 1st de fendan t 
failed to settle the loan w ith in  the period o f e igh teen m onths in 
terms of the re-schedu led arrangem ent, the Bank, filed th is action  
under and in te rm s of the prov is ions o f the Debt Recovery Act. The  
total am ount c la im ed was a sum  of Rs. 2 ,395 ,640 /- toge the r w ith  
the legal in terest until the "said sum  was paid.

The de fendan t-pe titione rs in the ir jo in t app lica tion and in the ir 
affidavits took up the position tha t the Bank had no right to seek to  
recover any sum  o f money upon the ag reem ent P2 and tha t the  
2nd and 3rd de fendants were not liab le to pay anyth ing to the Bank  
as the said docum ent P2 had becom e inva lid . The basis upon  
which the de fendants c la im ed tha t the orig ina l w ritten con trac t P2 
had become inva lid was tha t when the Bank re -schedu led the loan  
the fo rm er debt was extingu ished and a new deb t created by the re
scheduled agreem ent V2A  has com e into ex is tence and that th is  
new con tract made the fo rm er w ritten con trac t unen fo rceab le . In 
short the contention o f the de fendan ts was tha t the new a rrange 
ment brought into ex is tence by the re -schedu led arrangem ent 
amounted to what is known to the law  o f con trac t as ‘nova tion ’. 
This concept o f novation, wh ich is a part o f the m odern law  of con 
tract, both English and the Roman Dutch, had its orig ins in the 
Roman Law. To put it in the s im p les t poss ib le  way, in the modern
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law, ‘novation occures whenever an existing obligation is d is
charged in such a m anner tha t ano ther ob ligation is substitu ted in 
its p lace .’ W esse ls-Law  o f Contract Vol 2, 2nd Ed., 1951, page 658  
para.2369. Novation p roper takes place if a new contract to take  
the p lace o f the o ld is estab lished between the same parties w ith 
ou t the  in te rven tion o f a th ird party. W hen this happens, the later 
ob liga tion ex tingu ishes the former.

The  law  presum es tha t once a con trac t is estab lished, it retains  
its b ind ing force and tha t a cred ito r does not intend to renounce 50 
rights wh ich he has acqu ired. Hence where two parties to a con
trac t m ake a la ter agreem ent, the law  w ill presume rather, tha t they  
in tended both ag reem ents to have equal force than that the latter 
shou ld supersede the former. A  mere change in the method of 
paym ent does not a ffect the substance o f the contract, though it 
may affect the m anner o f its execution . Mere extension of time to  
the deb to r does not a ffect the substance o f the obligation and will 
the re fo re  not be construed to be a novation having the effect of 
re leasing the sure ties. W esse ls-paragraphs 2396, 2411 and 2415.

Docum ent V2A  clearly ind ica tes tha t the re-scheduled arrange- 60 

m ent was made at the request of the debtor, the 1st defendant. It 
mere ly gave him extended tim e fo r paym ent and a concessionary  
rate o f in terest in respect o f the balance of the loan remaining  
unpaid as a t the date of the re-schedule agreement. It did not bring  
in to ex istence anyth ing unfavourab le to the guarantors. In fact the 
concessions granted to the deb to r were benefic ia l to the guarantors  
as well. Cond ition No 4 in the re-scheduled agreem ent preserves  
the Bank ’s rights to have recourse to the conditions of the original 
agreem ent in the event o f the fa ilure of the debtor to act in accor
dance w ith the cond itions of the re-scheduled arrangement, and 70 
th is in my op in ion com ple te ly  negatives any intention on the part of 
the Bank to make the re-scheduled arrangement to take the place  
of a new con trac t - a new obliga tion extinguish ing the existing con 
tract. Further the absence of the partic ipation of the guarantors for 
the re-scheduled agreem ent is sign ificant. It is c lear evidence that 
the Bank considered tha t the re-scheduled arrangement was an 
a rrangem ent w ith in the fram ework of the existing contract and not 
in substitu tion  therefor.
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For the reasons sta ted above, I hold tha t the de fendan ts-pe ti-  
tioners ’ argum ent tha t th is is a case where there is novation is m is
conceived in law. The 1st de fendan t-pe titione r has not sta ted that 
the sum  cla im ed from  him was not due from  him ; nor has he p lead 
ed any substantia l de fence to the action . A cco rd ing ly  I upho ld  the  
learned D istric t Judge ’s o rde r and refuse leave to appea l and d is 
miss the app lica tion w ith penal costs in a sum  o f Rs. 15000/-.

ABEYRATNA , J . - I agree.
Application dismissed.


