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Landlord and Tenant -  Notice to quit -  Proof of receipt by Tenant -  Evidence of 
due dispatch -  Evidence Ordinance, sections 16 and 1144s).

The postal receipt issued for the registered letter in which the quit notice was sent 
to the defendant mentioned the addressee as "H. P. A. Shakir, Colombo 10". The 
assistant post master who testified to the genuineness of the receipt said that he 
wrote it and normally, the full address was not entered. But the plaintiff’s Attorney- 
at-Law said in evidence that it was his practice to scrutinize quit notices after they 
were typed by his clerk. After correcting any errors he checked that the address 
on the envelope tallied with that on the notice. This procedure was followed in 
regard to the notice in question. The defendant’s address (including street name 
and assessment number) was correctly set out in the notice; the letter was not 
returned by the authorities.

Held:

1. The practice spoken to by the plaintiff's Attorney-at-Law was relevant under 
section 16 of the Evidence Ordinance. That evidence established that the letter 
sent to the defendant did have the name of the street and the assessment 
number.

2. The trial judge was justified in drawing the presumption (under section 114(e) 
of the Evidence Ordinance) that the notice to quit had been received by the 
defendant.

Case referred to:

Podisingho v. Perera (1972) 75 N. L. R. 333.
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FERNANDO, J.

The question which arises in this appeal relates to the manner of 
proving the receipt of a notice to quit, sent through the post.

The plaintiff-respondent-appellant (“the plaintiff") instituted action 
for the ejectment of her tenant, the defendant-appellant-respondent 
(“the defendant"), on the ground that the premises were reasonably 
required for her own occupation. The trial Judge held in her favour on 
that issue, and that find ing is no longer in d ispute. It is common 
ground that one year’s notice was required, and the only question is 
whether the plaintiff had proved that the notice to quit, sent by an 
Attorney-at-Law on her behalf, had been received by the defendant.

The plaintiff succeeded on that issue at the trial, but on appeal that 
finding was reversed. Specia l leave to appea l was given on the 
following questions:

1. Was the Court of Appeal justified in reversing the finding of the 
D is tr ic t C o u rt th a t the  n o tic e  to  q u it w as d u ly  sen t to  the 
defendant?

2. Does the presumption under section 114(e) read with section 16 of 
the Evidence Ordinance arise upon the evidence relating to tl)e 
notice to quit?

FACTS

The plaintiff's case depended on the evidence of two witnesses, 
whose credibility was not attacked at any stage.
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Mr. C. V. Vivekanandan, the Attorney-at-Law who sent the notice to 
quit, testified that the plaintiff came to him, having previously sent 
another no tice  to  qu it. As tha t no tice  was defective , he dra fted 
another, withdrawing the previous notice and giving notice afresh. He 
expla ined the p rocedure  w hich he usually fo llow ed in regard to 
notices to quit. In view of their importance, and as a defect could 
resu lt in an a c tio n  b e ing  un su cce ss fu l, it w as h is p ra c tic e  to 
scrutin ize such notices after they were typed by his clerk; after 
correcting any errors, he checked that the address on the envelope 
tallied with that on the notice; such notices were sent by registered 
post, that being a task entrusted to his clerk. He said that he followed 
the sam e p ro c e d u re  in re g a rd  to  the  n o tice  in q u e s tio n . The 
registered article receipt and the office copy of the notice were filed 
together w ith the ins truc tions  g iven  by the p la in tiff; these were 
produced as “P4” and “P5” respectively. The defendant’s address 
(including street name and assessment number) was correctly set 
out in P5, but P4 was difficult to decipher. The letter was not returned, 
undelivered, by the postal authorities.

The clerk who took the letter to the post office was not called.

The Assistant Post Master from the relevant Post Office testifed to 
the genuineness of P4; he said that the duplicate was not available, 
because in the ordinary course duplicates were not kept for more 
than two years. In cross-exam ination, Counsel for the Defendant 
asked the witness in whose handwriting P4 was, and he replied that it 
was his. In re-examination plaintiff’s Counsel asked him to read what 
was written, somewhat illegibly, on P4, and the witness replied that 
the sender’s name was “C.V. Vivekanandan" and the addressee was 
’’H.P.A. Shakir, Colombo 10” ; he added that normally the full address 
is not entered. C ounsel fo r the P la in tiff ne ither ob jec ted  to this 
evidence nor sought permission to cross-examine further.

No attem pt was made by the p la in tiff to obtain from the postal 
authorities any proof of delivery to the defendant, in particular the 
acknow ledgem ent which is invariably obta ined from the recipient 
upon delivery. Counsel for the plaintiff submitted to us that probably 
such documents too would have been destroyed after two years, but 
of that there is no evidence.
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This evidence is not conclusive. It does not exclude the possibility 
that two envelopes might have got interchanged in Mr. Vivekanandan’s 
office, resulting in the notice being enclosed in the wrong envelope; 
bu t it is like ly  th a t such  a m is ta ke  w o u ld  no t have rem a ined  
undiscovered, because at least one addressee would have pointed 
out that he had received a letter not in tended for him. It is also 
possib le  that the c le rk  m igh t have tam pered  w ith the letter: by 
ch a n g in g  the  s tre e t nam e, or by  s u b s t itu t in g  an in c o rre c tly  
addressed envelope, in o rde r to prevent the  le tter reaching the 
defendant. But there was never any suggestion that the plaintiff or 
Mr. Vivekanandan was a party to any such scheme, or that the clerk 
might have tampered with the letter.

In these circumstances, Mr. Vivekanandan’s evidence establishes 
tha t the no tice  was e n c lo se d  in an enve lop e  having the same 
address as that which appears on the office copy of the notice. The 
possibility that the envelope was interchanged, or tampered with, 
must be excluded, as being too remote. Despite the lack of direct 
evidence to show that the clerk took the letter to the post office, the 
Assistant Post M aster’s evidence makes it very probable that the 
receipt P4 was issued in relation to that very same envelope. It is very 
probable therefore that the original notice to quit was enclosed in an 
envelope duly addressed to the defendant, and was handed to the 
postal authorities for despatch by registered post. Since the letter 
was not returned, it was either delivered to the defendant, or went 
astray in the post.

The defendant gave evidence, and denied that he received the 
notice to quit. The trial Judge took two matters into consideration in 
concluding that his evidence could not be accepted. He said that he 
received the first notice to quit, but did nothing about it because it 
was in English, and he could not read English; nor did he ask anyone 
to read it for him. It was his position that although he could identify 
the letters of the a lphabet, he cou ld  not read w ords in English. 
However, he was confronted with a letter which he had said was 
written by him; this was in English, in flow ing scrip t. He tried  to 
explain this by claiming that he had written it by looking at letters and 
words in another letter which was typewritten. Considering that the
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handwritten le tte r was reasonab ly  neat and free o f m istakes or 
deletions, the trial Judge was justified in concluding that the defendant 
was not speaking the truth when he claimed that he could not read 
English. It is also difficult to believe that he made no attempt to find 
out what that letter was about. The second matter was his claim to 
have paid an advance of Rs. 5,000/- to the plaintiff when he obtained 
the tenancy; he said that he had told his Attorney-at-Law about this 
before answer was filed, but there was no claim or averment in the 
answer about that advance. He also claimed that he had a receipt for 
three m onths rent, and s ince  the m onth ly  rent, adm itted ly, was 
Rs. 100/- it would seem that he had only paid an advance of Rs. 300/-.

On this evidence, the learned trial Judge held that the plaintiff had 
proved the re ce ip t o f the  no tice  to  qu it. However, he m ade no 
express reference to section 16 or section 114(e) of the Evidence 
Ordinance.

COURT OF APPEAL JUDGMENT

The Court of Appeal reversed that finding, giving its reasons very 
briefly; firstly, that P4 -

“has only the letters A P B  (sic) and the name of the sender is C. V. 
V ivekanandan  w h ich  is d e c ip h e ra b le . The e v id e n ce  o f the 
(Assistant) Post Master is that ... the recipient (is) H. P. A. Shakir, 
Colom bo 10. We are o f the view  tha t the learned tria l Judge 
misdirected himself in accepting this evidence as the document 
P4 does not support this evidence. The w ord  ‘S h a k ir ’ is 
in d e c ip h e ra b le  and  ‘C o lom bo  10 ’ is a lso  in d e c ip h e ra b le .” 
(emphasis added)

Having observed that the presumption (of the receipt of a letter) 
properly arises only if the letter was correctly addressed and posted, 
and that P4 was only proof of posting, the Court observed:

“Attorney-at-Law Vivekanandan states that normally he checks the 
addresses. This ev idence without specific reference to this 
letter is not sa tis fa c to ry  and su ffic ien t fo r us to com e to the
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conclusion that the pa rticu la r le tter referred to by P4 had the 
address that was on the envelope which had P5 ... the learned 
D is tr ic t J u d g e  m is d ire c te d  h im s e lf w hen  he cam e  to  the  
conclusion that the letter contained the notice of termination, and 
had been properly addressed and duly served on the defendant." 
(emphasis added)

Finally, the Court concluded:

“ In any event, there is no evidence to show that this le tte r ... was in 
fact served on the defendant by evidence of (a) witness as to its 
service.” (emphasis added)

RELEVANCE OF EVIDENCE

The relevant provisions of the Evidence Ordinance are as follows:

16. When there is a question whether a particular act was done, 
the existence of any course of business, according to which it 
naturally would have been done, is a relevant fact.

Illustra tion (b). The question  is, w hether a p a rticu la r le tter 
reached A. The facts that it was posted in due course and was 
not returned through the dead letter office are relevant.

114. The court may presume the existence of any fact which it 
th inks like ly  to have ha p p e n e d , re g a rd  be ing  had to  the 
common course of natural events, human conduct, and public 
and private business in their relation to the facts of the particular 
case.

Illustration (e). That the common course of business has been 
followed in particular cases.

159(1). A w itness may, while under exam ination, refresh his 
memory by referring to any writing made by himself at the time 
of the transaction concerning which he is questioned or so soon 
afterwards that the court considers it likely that the transaction 
was at that time fresh in his memory.
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160. A witness may also testify to facts mentioned in any such 
documents as is mentioned in section 159, although he has no 
specific recollection of the facts themselves, if he is sure that 
the facts were correctly recorded in the document.

The C ourt o f A p p e a l e rred  in re je c tin g  the e v id e n ce  o f the 
Assistant Post Master on the ground that the document P4 did not 
support his evidence -  seem ingly treating P4 as contrad icting  or 
being inconsistent with the oral evidence. His evidence confirmed 
that P4 was a genu ine  posta l a rtic le  rece ip t, and tha t a le tte r 
addressed to the defendant had been duly accepted for despatch by 
registered post. Obviously, he could not have had an independent 
recollection of having accepted any particular letter, or of the name 
and address on it. But when it turned out that he had written P4, it 
resulted in any uncertainty as to the sender and the addressee being 
com pletely c leared up; in particular, that the addressee was the 
defendant, of “Colombo 10” . The maker of the document was thus 
testifying as to what exactly he had written, just as a witness might 
clarify what he had written in shorthand, or in code, or in a foreign 
language. A Court cannot reject such evidence -  if the veracity of the 
witness is not challenged -  on the ground that the contents of the 
docum ent do not “su p p o rt" such c la rifica tio n  or in te rp re ta tion . 
Considered from another angle, the witness was using a document 
contemporaneously prepared by him to refresh his memory (under 
section 159(-1) or to testify to the transaction to which it related (under 
section 160).

That evidence established that a letter addressed to the defendant 
of “Colombo 10” was duly posted. The next question was whether 
that letter d id  contain the name of the street and the assessment 
number.

The Court of Appea l erred in hold ing that Mr. V ivekanandan’s 
evidence was "not sa tis fac to ry  and su ffic ien t” , “w ithout spec ific  
reference to the letter” , Mr Vivekanandan stated that he had followed 
the same practice  in relation to the notice in question, as he did 
generally. But even if he had only said that “he would have followed” 
the same procedure which he generally followed, that would have
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been relevant under section 16. The question arose as to whether this 
particular notice was enclosed in an envelope duly addressed and 
sent to the post office; he testified as to the "course of business” in 
his office, “according to which it naturally would have been done”, i.e. 
duly addressed and sent to the post office. It should not have been 
rejected.

That evidence established that the letter which the Assistant Post 
Master accepted did have the name of the street and the assessment 
number.

I now tu rn  to  the  p re su m p tio n  u nde r se c tio n  114(e). If the 
circumstances were such that the trial Judge was entitled to draw the 
presumption, the Court of Appeal was not justified in reversing his 
conclusion on the ground that there was no evidence from a witness 
as to  the  s e rv ic e  o f th e  n o tic e ; for, w hen  d u ly  a p p lie d , the  
presumption will generally be a substitute for such evidence.

Mr. Goonasekere for the defendant submitted that the presumption 
was a presumption of fact, of the weakest kind; one which “may", and 
not “must” , be drawn; he urged, with justification, that in the field of 
landlord and tenant, where so much turns on whether a notice had 
been received, the presumption should not too easily be drawn; and 
he pointed out that the plaintiff had made no effort to obtain the best 
evidence of delivery, in the form of an acknowledgement of delivery, 
through the postal authorities. Replying to the submission on behalf 
of the plaintiff, that the defendant’s evidence was “only a barefaced 
denial” , he posed the question, if the defendant had not received the 
notice, what more could he do than simply deny its receipt?

In Podisingho v. Perera, the presumption was not drawn. There the 
Proctor who had sent the notice did not give evidence, to say that the 
no tice  was e n c lo se d  in a p ro p e r ly  a d d re s s e d  e n ve lo p e ; the  
registered article receipt did not have the name of the street and the 
assessment num ber; and the parties  were occupy ing  ad jo in ing 
prem ises, and it had been sugges te d  to the p la in tiff in cross- 
examination that his employees might have intercepted the letter in 
the course of delivery.
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That case is d is tingu ishab le  because there, evidence that the 
envelope had been duly addressed was lacking. Further, in this case, 
the tria l Ju d g e  had good  reason to  ho ld  tha t the d e fe n d a n t's  
evidence was not worthy of credit. The notice to quit was in English; if 
the defendant had not bothered to find out what the first notice was 
about, would he have treated the second differently? There are other 
curious features. In the defendant’s answer and amended answer, 
having denied the receipt of the notice, he went on to plead that “ in 
any event, the notice to q u it ... is bad in law and of no force or avail in 
law”; and when the office copy was sought to be produced, Counsel 
for the defendant objected on the ground that the plaintiff had not 
given the defendant notice to produce the original, as required by 
section 66. This conduct was inconsistent with the original not having 
been received by the defendant.

In these circumstances, the trial Judge was justified in drawing the 
presum ption tha t the  n o tice  to q u it had been rece ived  by the 
defendant, and the Court of Appea l erred in in terfering with the 
exercise of the discretion of the trial Judge. The appeal is allowed, 
and the judgm ent and decree of the District Court is restored; the 
defendant will pay the plaintiff a sum of Rs. 5,000/- as costs of appeal 
in both Courts.

DHEERARATNE, J. -  I agree.

WIJETUNGA, J. -  I agree.

Appeal allowed.


