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WUITHASIR! AND ANOTHER
v .

THE REPUBLIC OF SRI LANKA

COURT OF APPEAL
RAMANATHAN, J„ W.N.D. PERERA, J. AND A. DE Z. GUNAWARDENA. J.
C.A...2-3/67, - M.C. GAMPAHA 13/83.
NOVEMBER 2, 1988.

Criminal Law - Murder and arson - Common intention.

The prosecution case was that the two appellants had been actuated by common 
murderous intention.

H eld:

(1) Where the question ot common intention arises the jury must be directed thaK

(a) the case of each accused must be considered separately;
(b) the accused must have been actuated by a common intention with the doer o f 

the act at the time the act was committed;
(c) common intention must not be confused with similar intention entertained inde

pendently^ each other;
(o) there must be evidence of either direct or circumstantial evidence of a pre

arranged plan or some other evidence of common intention;
(e) the mere fact of the presence of the co-accused at the time of the offence is not 

necessarily evidence which justifies them in so holding.
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(2) As there was evidence upon which the accused could have been convicted of murder 
and arson but for the non-directions, re-trial should be ordered.

Case referred to :

King v. Assanna and others 50 NLR 524

APPEAL from a judgment of the High Court of Gampaha.

Ranjith Abeyasuriya, P.C., for Accused - Appellants.

A.R.N. Fernando, Senior State Counsel, for the Attorney-General.

Cur.adv.vult.

January 17, -1989.

RAMANATHAN, J.

The tw o  appe llan ts  w ere  ind ic ted  jo in tly  on  the  fo llow ing  coun ts :

(a) That on o r about the 22nd  day o f O c to b e r 1982 at D am buw atta  
tha t th ey  d id  com m it the  m urde r o f one  G o da ga n de n i D ew age 

S im ion, an o ffence  pun ishab le  u nd e r section  296  of the  Penal 

C ode.

(b) T ha t at the tim e  and p lace a fo resa id  and in the  co u rse  of the 
sam e transaction  they d id  com m it m isch ie f by se tting  fire  to  the 
dw e lling  house of G. D. Pablis, an o ffence  pun ishab le  under 

section  419 of the  Penal C ode.

A fte r tria l the  ju ry  b rought in an u na n im ou s verd ict of gu ilt aga inst the 
1st accused  on bo th  coun ts  and found  the 2nd a ccused  gu ilty  of count 
one . The learned H igh  C ourt Judge  se n te nce d  both  a ppe llan ts  to  dea th  
on  count one and in add ition  sen tenced  the 1st accuse d  to 7 years 

rigo rous im prisonm ent on  count two. Th is  is an appea l aga inst the ir 
conv ic tions  and sentences.

The case  for the p rosecu tion  w as te s tified  to by A n anda  P ushpa K um ar 

w ho  w as the sole eye  w itness. He w as 8 years  o ld  at the tim e of the 
inc iden t and w as accom panying  his fa th e r at about 10 p.m . tha t n ight. The 
w itness sta ted, he had gone to w a tch  a te lev is ion  p ro g ra m m e  at one 
P ab lis 's  house and at about 10 p.m . his fa th e r had com e  on  his b icycle 
to  take  h im  back hom e. W hen th ey  ca m e  to a hill they had d ism ou n ted
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from  the b icycle  and his fa ther w hee led  the b icycle  w hile  the w itness 
fo llow ed  the deceased. The first accused had com e and hit his fa ther on 
(he head w ith  a c lub  and the second accused  had sa id  'oka  m arendam a 
g ah ap an ' (hit h im  till he d ies). The w itness s ta ted  he had dentified  the 
accused by the aid of his fa ther's  to rch  light. The w itness An. -■da Pushpa 
K um ar had run to  a re la tive 's  house nam ed Y akka la  uncle  _,'4 shouted 
s ta ting  that his fa th e r had been killed by V ijitha  uncle  the first accused.

The o the r w itness S e llaw ath ie  sta tes that Pushpa K um ar cam e 
running  and in form ed her of the assault on his fa ther. She had gone to the 
scene and sent the deceased  to hospita l. This w itne ss  also speaks to the 
fact that the first accused  had set fire to the house of Pabilis.

The m edica l ev idence w as that the deceased  had five externa l injuries 
co ns is ting  of-

(1) lacera ted  w ound  2" long in the m id fo rehead  com m encing  at the 
root of the nose extend ing  upw ards and te rm ina ting  on the led 
fron ta l scalp.

(2) co n tu s ion  at the root of the nose.

(3) linear su rg ica l w ound  2" long and horizon ta lly  p laced in the left 
fron ta l scalp.

(4) lacera tion  1 3 /4" long in the right m id parie ta l area extending  hori
zonta lly  w ith  a su rround ing  contusion .

(5) co n tu s ion  3 1/2x2 on the back of the head.

The in te rna l in ju ries w ere  fracture  of the left fron ta l bone com m encing  
at the  root of the nose and extend ing  into the fron ta l bone up to the parie ta l 

secture . The re  w ere  frac tu res  e xtended  ou tw ards into the base of the 

sku ll. T hese  w as also a con tused  lacera tion  o f the fron ta l bone of the 
bra in , fo rm ing  a cavity  3 ” by 1" w h ich  w as filled  w ith  b lood. This injury 

co rresp on ds  to externa l in jury No. 3. The in juries w ere  consisten t w ith 
hav ing  been  assau lted  on  the head w ith  a club.

The  cause  of dea th  w as  card io  resp ira tory  fa ilu re  from  the fracture  of 
the sku ll and  lacera tion  of the  brain.
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It w as  subm itted  by counse l fo r  the  appe llan ts  tha t the  ind ic tm en t had 
been fo rw arded  on the  basis of liab ility  a ris ing  from  a com m on  m urderous 
in ten tion  sh ared  by the  appellan ts. T he re fo re  it w as  e ssen tia l fo r the tria l 
Judge  to have g ive n  adequate  d irec tions as to the lega l p rinc ip les  
invo lved  in regard to com m on  in ten tion  in o rder to  assist the  ju ry  to app ly 

the  law  to  the  fac ts  of the case  befo re  them . It w as  subm itted  tha t the  tria l 
Judge  has a lso fa iled  to  d irect the  ju ry  on  the  fa c tu a l s itua tion  re la ting  to 
the  case  but had m ere ly  m ade a p erfunc to ry  s ta tem ent re la ting  to the law 

of co m m on  in ten tion  and had not d irec ted  the ju ry  to co ns ide r w h e th e r 

there  w as  ev idence  to p rove  that the re  w as  a com m on  m urde rous 
in ten tion  shared  betw een  the  first and  second  appe llan ts.

S econd ly , the counse l fo r the  a ppe llan ts  su bm itted  that there  w a s  no 
usefu l purpose  served  in o rdering  a retria l due to n o n -d ire c tio n s  of law, 
because  the ev idence  of Ananda  Pushpa K u m ar the  p rinc ipa l eye 
w itness , w as  unsa tis fac to ry . The  sa id  w itne ss  has m ade a be la ted  

s ta tem ent to the police, and had not m en tioned  the  second  a ccuse d 's  
nam e to h is Y akka la  uncle  at the  first opp o rtu n ity  the  w itne ss  had. It w as  
co n te nd e d  tha t it w as unsafe  to conv ic t the  second  accused  due to th is  
o m iss ion  and as the  ev idence  aga inst the firs t accused  also cam e  from  
the  sam e source  it w as unsa fe  to  co nv ic t the first accuse d  also.

Th ird ly , it w as  subm itted  that the tria l Judge  had fa iled  to  re fe r in the 

su m m ing -u p  to  the o m iss ion  of Pushpa K um ar, to  m ention  the  second  
a ccu se d ’s nam e to his Y akka la  uncle  and in his s ta te m e nt to  the  police.

Lea rned  S en io r S tate  C ounse l conceded  tha t the d irections on  c o m 
m on in ten tion  w ere  inadequa te  and that the tria l Judge  shou ld  have 
d irec ted  the jury tha t th ey  m ust be sa tis fied  beyond  a reasonab le  doubt 
that the  appe llan ts  shared  a com m on  m urde rous in ten tion  to k ill the  
dece ase d  S im ion  and tha t an in fe rence  of a com m on  in ten tion  can  be on ly 

d raw n if it w as an irres is tib le  in ference. S e n io r S ta te  C ounse l inv ited  the 
court to send the case  back fo r a fresh tria l as the  ev idence  of P ushpa 

K um ar w as  cogent and adequate  to support the  charge .

W e are o f the  op in ion, tha t the verd ic t o f the ju ry  is v itia ted  due to  th is  
se rious non-d irection  on the  law  re la ting  to co m m on  in ten tion . The case  

fo r the p rosecu tion  re s te d o n  the basis tha t bo th  appe llan ts  w ere  actua ted  
by a com m on  m urderous in ten tion  to  cause  the  dea th  o f the d e ce a se d  
G .D . S im ion. The case  of King v. Assanna and others reported  in 50 NLR
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at 324 has heid that w here  the question  of com m on in ten tion  arises the 
ju ry  m ust be d irec ted  that-

(1) the  case of each accused  m ust be cons idered  separate ly.

(2) that the accused m ust have been actua ted  by a com m on 
in tention w ith  the doer of the act at the tim e the o ffence was 
com m itted.

(3) com m on  in ten tion  m ust not be confused  w ith  s im ilar in ten tion  en 
te rta ined  independently  of each o ther.

(4) there  m ust be evidence of e ither or c ircum stan tia l evidence of a 
p re -a rranged  p lan or som e o ther ev idence of com m on intention.

(5) the m ere fact of the presence  of the co -accused  at the tim e of the 
o ffence  is not necessarily  ev idence of com m on  in ten tion  unless 
there  is o the r evidence w h ich  justifies them  in so holding.

The tria l Judge  has fa iled to d irect the jury to co ns ide r w he ther the 
appe llan ts  shared  a com m on m urderous in ten tion  nor has he re lated the 

law to the  fac ts  of the case.

W e, accord ing ly  set aside the conv ic tions and sentences of both 
appe llan ts. W e have cons ide red  the case p resen ted  at the tria l and on a 
co ns ide ra tio n  of the evidence of Pushpa K um ar w ho has identitied  both 
the  appe llan ts  and his not m ention ing  the nam e of the second  accused 
does not affect the qua lity  of his ev idence. N or can w e say it is unreliab le, 
due to the de lay of four days to m ake a sta tem ent, in the c ircum stances 
of th is  case. The  de lay can be exp la ined , as, w hat w as u pperm ost in his 
m ind w as the  a ttack on his fa th e r by the  first accused  and the tak ing  of the 
in ju red  fo rtre a tm e n t to  the hospita l. F urtherm ore, S e llaw ath ie 's  evidence 
substan tia lly  co rrobora tes  Pushpa K um ar's  evidence, as she not only 

speaks to a rson com m itted  by the first accused  but a lso speaks to the fact 
tha t w hen  she w ent to  the scene to d ispa tch  the in jured to hosp ita l both 

accused  w ere  presen t at the v ic in ity  of the scene.

W e are of the op in ion, that there  w as evidence  before  the jury upon 

w h ich  the  appe llan ts  m ight reasonab ly have been conv ic ted  but fo r the 
non -d irections. W e accord ing ly  quash the conv ic tions  and sentences
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against both appellants and acting under the terms of the proviso to 
section 334(2) of the Code of Criminal Procedure Act, No. 15 of 1979 we 
order that a tresh trial be held.

W.N.D. PERERA, J.-1 agree.

A. DE Z. GUNAWARDANA, J.-1 agree.

Convictions quashed.
Case sent back for retrial.


