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BROOKE BOND (CEYLON) LTD.
v.

STASSEN EXPORTS LTD. AND ANOTHER

COURT OF APPEAL.
WIJETUNGA, J. AND WIJEYARATNE, J.
CA/LA 124/89 
FEBRUARY 19, 1990

Appeal-Interlocutory appeals under s. 182 (3) ot Code ol Intellectual Property Act. No. 52 
of 1979 — Civil Appellate Rules 1938 —  Leave to appeal under s. 756 CPC.

Interlocutory appeals are appeals from interlocutory orders. In law an interlocutory order 
is one which is made or given during the progress of an action, but which does not thereby 
dispose ot the rights of parties. It is incidental to the principal object of the action, namely 
the judgment. Viewed in this light the definition of order in section 754 (5) ot the Civil 
Procedure Code of 1977 applies to interlocutory orders.

When section 182 (3) of the Code of Intellectual Property Act, No. 52 of 1979, provided that 
appeals shall be governed by the “rules which govern interlocutory appeals from the 
District Courts", they refer to the procedure laid down in sections 754 (2) and 756 (2), (3), 
(4), (5), (6) and (7) of the Civil Procedure Code of 1977 and any rules relative thereto 
framed by the Chief Justice and other Judges of the Supreme Court under Article 136 of 
the Constitution.

The Civil Appellate Rules of 1938 published in the Government Gazette of 24.3.1939 are 
no longer in force.

PRELIMINARY OBJECTIONS to application for leave to appeal from order of the District 
Judge of Colombo.

Dr. H. W. Jayewardene, O. C. with K. N. Choksy. P. C., Lakshman Kadirgamar, Harsha 
Amerasekera and Harsha Cabraah for the Appellant-Petitioner.
H. L. de Silva, P. C. with G. Dayasiri for 1st respondent.
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March 15, 1990.

WIJEYARATNE, J.

This is an appea l under section 182 (3) of the C ode of In te llectual 
P roperty  Act, No. 52 of 1979, from  an o rder of the learned Additional 
D istrict Judge of C olom bo dated  30.11.1989  d ism issing  an appeal from  
an o rder m ade by the 2nd respondent (R eg is tra r of T rade M arks) under 
the  sa id  C ode.

The  A ppe llan t (B rooke Bond C eylon Ltd.) is the reg istered proprietor 
of the  w ord  m ark “S pring Lea f” (No. 2878) and also m ark No. 5226 “Spring 
Leaf", the w ord  and device  w h ich  have been reg istered  on 11.5.1923 and 
13.12.1930  respective ly.

The  1st R espondent (S tassen Exports Ltd.) app lied to the 2nd 
R espondent (R eg is tra r of T rade M arks) under section 102 of the Code of 
In te llectua l P roperty Act, No. 52 of 1979, fo r reg istra tion  of the m ark 
“S pring  B and” in the  sam e class of g oods as those  of the Appellant set out 

above.

The 2nd R espondent accep ted  the sa id  m ark for reg istra tion  and pub

lished the  sam e in the G overnm ent G azette  No. 246 of 20 .5 .1983
(under No. 40849).

T he reupon  the  A ppe llan t ob jected  to the reg istra tion  of the said mark 
No. 40849  in te rm s of section 107 (10) o ' the said Act.

The  1st R espondent under section 107 (12) of the Act filed  its o bse r
va tions da ted  5 .3 .1989.

T he rea fte r the  m atter w as  taken  up fo r inquiry and by his o rder dated 
25 .1 .1 98 8  the 2nd R espondent held that the m ark of the 1 st R espondent 
w as  entitled  to reg istra tion  under the said Act.

Be ing  aggrieved  the  A ppe llan t filed an appea l the re from  in term s of 
se c tion  182 (1) of the Act to  the  D istrict C ou rt of C olom bo.

T he reupon  the  1st and 2nd R espondents filed the ir ob jections in the 
D istrict C ourt of C olom bo.

A fte r the filing  of w ritten  subm iss ions by the A ppe llan t and the 1st 
R espondent the learned add itiona l D istrict Judge of C o lom bo by his order 
da ted  3 0 .11 .1939  d ism issed  the appeal of ih e  Appellant.
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Being d issa tis fied  w ith  th is  o rd e r the A ppe llan t on  14.12.1989  has filed  

th is  app lica tion  fo r leave to  appea l aga inst the  said o rd e r u nd e r section 
756 of the C ivil P rocedure  C ode, read w ith  section  182 (3) of the  said Act.

The  1st R espondent has filed  its o b jec tio ns  da ted  12 .2 .1990  to th is  

app lica tion  fo r leave to  appea l.

W hen  th is  app lica tion  fo r leave to  appea l cam e  up  fo r hea ring  learned 
co un se l fo r the  1st R espondent M r H. L. de  S ilva, P. C., ra ised  the 
p re lim ina ry  ob jec tion  that the  A ppe llan t shou ld  have fo llo w ed  the  p ro ce 
dure  laid dow n  in section  754 (1) and not the p rocedure  laid dow n in 
section  754 (2) of the C ivil P rocedure  C ode (as has been  done in th is 
case). He a rgued  tha t the  o rd e r of the  lea rned  A d d itio na l D istric t Judge 
da ted  3 0 .1 1 .19 89  am oun ted  to a jud gm e n t w ith in  the m ean ing  of section  
754 (5) of the  C ivil P rocedure  C ode, as it has the  e ffect o f a fina l jud gm e n t 

of a C iv il C ourt. He subm itted  that the o rd e r of the lea rned  A dd itiona l 
D istrict Judge  da ted  30 .11 .1989  has the  e ffect of fina lly  d isp os in g  of the 
rights o f parlies.

He fu rth e r subm itted  tha t if the  leg is la tu re  in tended  an A ppe llan t under 
section  183 (2) of the  C ode  of In te llec tua l P roperty  A ct to  fo llo w  the  m ore 
cum b ersom e  p rocedure  laid dow n  in section  754 (2) and section  756 (2) 
io  (6) of the C ivil P rocedure  C ode  by ge tting  leave to appea l, it w ou ld  have 
m ade spec ific  p rov is ion  fo r sam e as la id dow n  in section  13 (3) of the 

Jud ica tu re  Act, No. 2 of 1978, in appea ls  from  the A d m ira lty  ju risd ic tio n  
of the H igh C ourt.

He argued that section  182 (3) of the  C ode  o f In te llec tua l P roperty  Act 
m ere ly  repea ted  w hat w as  sta ted in section  50 of the  repea led  T rade  

M arks O rd inance, nam ely tha t appea ls  are to be gove rn ed  by the  sam e 
ru les w h ich  govern  in te rlocu to ry  appea ls  from  D istrict C ourts.

Mr. de S ilva a lso subm itted  that the  C ivil A ppe lla te  R ules of 1938 m ade 
u n d e r section  53 of the C ourts  O rd inance  and p ub lish ed  in the G o ve rn 

m ent G aze tte  of 24 .3 .1939  w ere  yet in fo rce  and the p ro ced ure  laid dow n 
there in  shou ld  have been fo llow ed  in th is  case.

Mr. de  S ilva  a rgued  th a t the C ivil A ppe lla te  Rules o f 1938 w ere  yet in 
fo rce  because, a lthough  the A dm in is tra tion  of Ju stice  Law, No. 44 o f 1973 
by its section  3 (1) (a) repea led  the C ourts  O rd inance  yet by its section
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3 (2) p rovided tha t unless and until rules are m ade under the said Law, 
all ru les in fo rce  im m edia te ly  before  the appo in ted  date re lating  to the 
exerc ise  of ju risd ic tion  of C ourts estab lished  under the severa l enact
m ents repea led  by the said Law  shall m utatis m utand is app ly to the 
exerc ise  of ju risd ic tion  by the  court vested  w ith  such jurisd ic tion  under this 
Law.

It shou ld  be rem em bered  that w hat is conserved  are rules relating to 
the  exerc ise  of ju risd ic tion  by a C ourt w h ich  is vested  w ith  ju risd ic tion. We 
are conce rned  here w ith  rules re lating to p rocedure  in appea ls and not 
rules re la ting  d irectly  to  the exerc ise  of ju risd ic tion  though  it m ay be 
a rgued  that ru les relating to  appella te  p rocedure  also relate to jurisdiction 

of C ourts.

H ow ever that m ay be, express p rovis ion  has been m ade in the very 
A dm in is tra tion  of Justice  Law, No. 44 of 1973 itself, fo r both  civil and 
crim ina l appea ls, and also rules have been m ade under the said Law 
relating to appellate  p rocedure  w h ich  are ou tlined  below .

W hile  a w ho le  new chapter, nam ely C hapter 4 of the A dm in istra tion  of 
Justice  Law, No. 44 of 1973, cons is ting  of sections 315 to 356 (inclusive) 
have com prehens ive ly  dealt w ith  p rocedure  re la ting  to both crim ina l and 
c iv il appea ls, specia l p rovis ion  w as m ade for in te rlocu tory  appea ls in civil 
actions by section  317 (2) of the said Law after first ob ta in ing  the leave 
of the S uprem e C ourt (w hich w as the court w h ich  had appe lla te  ju risd ic

tion).

The p rocedure  to  obta in  leave is laid dow n in section  326 (1) of the Law, 
w h ich  p rov ides fo r an app lica tion  supported  by an a ffidavit. The words 
“jud gm e nt" o r “o rder" are defined  in section  356 (and these d e fin itions are 
not d iss im ila r to  the co rrespond ing  de fin itions in section  754 (5) of the 

p resen t C ivil P rocedure  C ode of 1977).

Thus it is seen  that spec ific  Law s re lating  to in te rlocu tory  appea ls were 

b rough t into force fo r the first tim e.

In add ition, ce rta in  rules ca lled  the Suprem e C ourt A ppea ls Procedure 

R ules 1974 have been fram ed by the C hie f Justice  and o the r Judges of 
the  S uprem e C ourt (w ith the concurrence  of the M in is ter of Justice) under 
section  15 of the  A dm in is tra tion  of Justice  Law , No. 44 of 1973. These 
rules w ere  pub lished  in G overnm ent G azette  (E xtraord inary) dated
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23.1 .1974. T hey re la te  to  lodg ing  and hearing  o f appea ls.
There  are a lso ce rta in  o the r ru les th a t have  bee n  m ade  by the  C hie f 

Justice  and o the r Ju dg es  o f the  S uprem e C ourt (w ith  the  co ncu rren ce  of 
the  M in is te r of Justice) under the sa id  section  15. T hey con ta in  rules 

re la ting  to  the fo llow ing  m atters

(1) A ss ig nm en t of A tto rn ey-a t-L aw  in a ppea ls  from  crim ina l cases o r 
m atte rs  from  H igh  C ourts.

(2) A dm iss ion , enro lm en t, suspens ion  and  rem ova l o f A tto rn eys-a t- 
Law.

(3) A ttire  of Ju dg es  and A tto m e ys-a t-L a w  (w om en).

(4) W rits  and E xam ination  of R ecords.

A ll these  ru les w ere  pub lished  in G o vernm e nt G azette  No. 115/4 of
12.6 .1974.

T hus it is seen tha t in 1974 not on ly  Law s but a lso  ru les re la ting  to 
p rocedure  in appea ls  had b ecom e a part o f the law.

H ence the  saving  c lau se  o f section  3 (2) of the  A d m in is tra to n  of Justice  

Law, No. 44 of 1973, lost e ffec t and the  C ivil A p pe lla te  R ules 1938 
becam e obso le te .

In short, the  C ivil A ppe lla te  R ules 1938 ce ase d  to ope ra te  a fte r the 
enactm ent of the  A dm in is tra tion  of Ju s tice  Law , No. 44 of 1973 (w hich 

la id  dow n  express law s in its sec tions  3 15 -3 56  fo r p ro ced ure  in appea ls 
and even  rules w ere  m ade th e re a fte r by g aze tte  no tifica tions  as set out 
above.

A fte r that the C iv il C ou rts  P rocedure  (S pec ia l P rovis ions) Law , No. 19 
of 1977, w h ich  cam e  into e flec t on 15.12.1977  p rov ided  by section  3 that 

the  p rov is ions of C ha p te r 4 of the  A d m in is tra tio n  of Justice  Law  shall 

cease  to regu la te  the right of, and p ro ced ure  in, appea ls. S ection  4 (1) of 

the  C ivil C ourts  P rocedure  (S pecia l P rovis ions) Law , No. 19 of 1977, 
p rov ided  tha t the  C ivil P rocedure  C ode  shall, fo r a ll p u rposes, be d ee m e d  
to  be in ope ra tion  as if the  sam e had not been repea led  and shall co n tinue  
to  be the  Law  g ove rn ing  the  p rocedure  and p rac tice  in all C ivil C ourts.

At the sam e tim e the C ivil P rocedure  C ode  (A m endm en t) Law , No. 20 
o f 1977, w as p assed  am end ing  the  re -in troduced  C iv il P rocedure  C ode.
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This  am endm ent included am endm ents  w ith  regard to the procedure  in 
respect of In te rlocu to ry A ppea ls w hich  are laid dow n in sections 754 (2) 
and 756 (2), (3), (4), (5), (6) and (7).

A new  C onstitu tion  w as enacted  in 1978.

A cting  u nder A rtic le  136 of the C onstitu tion , the C hie f Justice  and other 
Judges of the S uprem e C ourt have fram ed rules w h ich  m ay be cited as 
the S uprem e C ourt Rules, 1978. T hese  w ere  pub lished  in the G overn 
m ent G azette  No. 9 /10 of 8 .11 .1978. These rules gove rn  the fo llow ing 
to p ics  :-

(1) S pecia l Leave to Appeal.
(2) Leave to Appeal.
(3) A ppea l procedure.
(4) S tay of p roceedings.
(5) W rits  and exam ination  of records.
(6) S uspens ion  of s ittings of court.
(7) C onstitu tiona l and fundam enta l rights jurisd ic tion.
(8) A dm ission , enro lm ent, suspension  and rem ova l of A tto rneys-a t- 

Law.

T hu s  it is seen that in addition  to the above quo ted  sections in the Civil 
P rocedure  C ode, w h ich  govern  the p rocedure  re lating  to in terlocu tory 
appea ls , there  are a lso rules relating to appea ls fram ed by the Chief 
Justice  and o the r Judges of the Suprem e C ourt, w h ich  are now in force 
and o ften  cited  in appeals.

The  w ords “ in terlocu tory a pp ea ls ” are not defined  in the Civil P roce
dure  C ode. In te rlocu to ry appea ls are appea ls from  in te rlocu tory  orders. 
In law. An in te rlocu tory  o rder is one  w hich  is m ade or g iven  during  the 

p rogress  of an action, but w h ich  does not the reby  d ispose  of the rights of 
parties. It is inciden ta l to the p rinc ipa l ob ject of the action, nam ely the 
judgm ent. V iew ed in th is light, the de fin ition  of “o rd e r” in section  754 (5) 
re fe rs to  in te rlocu tory  orders.

The presen t C ivil P rocedure C ode w as enacted  in 1977 and the Code 
of In te llec tua l P roperty  Act in 1979. There fo re  w hen  section  182 (3) of the 
C ode of In te llectua l P roperty Act, No. 52 of 1979, p rovided  that appeals 
sha ll be gove rned  by the “ rules w h ich  gove rn  in te rlocu tory  appea ls from
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the District Court”, obviously they refer to the procedure laid down in 
sections 754 (2) and 756(2), (3), (4), (5), (6) and (7) and any rules relative 
thereto trained by the Chief Justice and other Judges of the Supreme 
Court under Article 136 of the Constitution.

Hence the Appellant-Petitioner has followed the correct procedure in 
this appeal.

I overrule the preliminary objections with costs fixed at Rs. 2,100.

WIJETUNGA, J —I agree.

Preliminary objections overruled.


