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Enforcem ent o f  ju d g em en t - Reciprocal Enforcem ent o f  Judgm ents  
Ordinance - Judgm ent o f  a  Superior Court in the United Kingdom - 
Objection to jurisdiction.

The petitioner obtained an ex-parte ju d g m en t against the respondent 
C om pany (the respondent) from the High C ourt of England for dam ages 
for the publication of an  alleged defam atory s ta tem en t published in a 
new spaper p rin ted  by the responden t and  d istribu ted  in England by an 
English Com pany. The responden t did no t appear or subscribe to the 
ju risd ic tion  of the High C ourt of England. The respondent was not 
ordinarily  residen t in United Kingdom. Thereafter, the  petitioner sought 
to enforce the ju d g m en t in Sri Lanka u n d er the Reciprocal Enforcement 
of Ju d g m en ts  O rdinance by registering it u n d er Section 3(1) of the 
O rdinance on an  O rder of the D istrict C ourt of Colombo. The respondent 
objected to the ju risd iction  of the C ourt to register the judgm ent on the 
g round th a t Section 3(2) (b) of the O rdinance prohibits registration inter 
alia, if the ju d g m en t - debtor w as neither carrying on business nor 
ordinarily  residen t w ithin the ju risd ic tion  of the orginal Court.

Held :

In view of the denial by the responden t the petitioner should have led 
evidence to satisfy the C ourt th a t the responden t was carrying on 
b u sin ess  in the United Kingdom. The petitioner had  failed to discharge 
th a t burden .

C ases referred to  :

1. Sfeir& Co. v. National Insurance Co. o f  New Zealand( 1964) 1QB330.

2. Vogel v. R. &,A Kohnstram  Ltd. (1971) 2 All ER 1428.
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APPEAL from the ju dgm en t of the C ourt of Appeal.

R. K. W. G oonesekera  with Mrs. Shiranthi Jaya tilleke  for petitioner. 

Faisz M usthapa. P. C., with Skm jeewa Jayaw cirdena  for respondent.

Cur. adv. vult.

April 28 , 2000 .
S. N. SILVA, C. J.

T his is a n  ap p lica tio n  for S pec ia l Leave to  ap p e a l from  
th e  ju d g m e n t d a te d  8 .1 2 .1 9 9 9  of th e  C o u rt o f A ppeal.

T he P e titioner A ppellan t b e in g  a  S ri L a n k a n  re s id e n t in  
th e  U n ited  K ingdom  in s t i tu te d  p ro c e e d in g s  a g a in s t  th e  
R esp o n d en t (as th e  2nd D efendant) a n d  a n o th e r  p a rty  in  th e  
High C ourt of E ng land  a n d  W ales, c la im ing  d am a g e s  in  a  su m  
of 150 ,000  s te rlin g  p o u n d s  in  re sp e c t of a n  alleged defam ato ry  
s ta te m e n t p u b lish e d  in  th e  D aily News o n  17 .05 .1990 . It 
a p p e a rs  th a t  th e  o th e r  p a rty  viz: S am co  A gencies L td., of 
London, w as su e d  a s  th e  1st D efen d an t o n  th e  b a s is  th a t  th e  
com pany  w as th e  d is tr ib u to r  of th e  R e sp o n d e n ts  n e w sp a p e rs  
in  th a t  co u n try . S am co  A gencies Ltd, w a s  d isc h a rg ed  on  th e  
ap p lica tio n  of th e  P e titioner w ho e lected  to  p roceed  ex -p arte  
a g a in s t th e  R esp o n d en t. The R esp o n d en t d id  n o t a p p e a r  or 
su b sc r ib e  to th e  ju r isd ic tio n  of th e  High C o u rt of E ng land  
w h ich  e n te red  ju d g m e n t a g a in s t th e  R esp o n d en t in  th e  full 
su m  of 150 ,000  s te rlin g  p o u n d s  c la im ed  by  th e  Petitioner. 
T h e re u p o n  th e  P e titio n e r  m oved for en fo rc e m e n t of th e  
ju d g m e n t in  Sri L an k a  by in s ti tu tin g  th e  p roceed ings in  th e  
D istric t C o u rt of Colom bo u n d e r  th e  R eciprocal E nfo rcem en t 
of J u d g m e n ts  O rd in an ce  No. 41 of 1921. T he D istric t C ou rt 
m ad e  o rd er in  favour of th e  P e titioner w h ich  w ould  have 
re su lte d  in  th e  en fo rcem en t o f th e  J u d g m e n t a g a in s t the  
R esp o n d en t. T he C o u rt of A ppeal by the  ju d g m e n t referred  to 
above reversed  th a t  order.

S ec tio n  3(1) of th e  sa id  O rd in an c e  p rov ides for th e  
re g is tra tio n  in  S ri L anka  of a  ju d g m e n t o b ta in ed  in  a  S uperio r 
C o u rt in  th e  U nited  K ingdom  w ith in  12 m o n th s  of su c h
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ju d g m e n t. A ccord ing  to sec tion  3(2)(b) s u c h  a  ju d g m en t 
sh a ll n o t be reg is te red  in te r  a lia  if th e  ju d g m en t-d eb to r 
w as  n e ith e r  ca rry in g  on  b u s in e s s  no r o rd inarily  residen t 
w ith in  ju r isd ic tio n  of th e  O riginal C ourt. T herefore, in o rder to 
s u rm o u n t  th e  b a r  in  th is  provision to  reg iste r the  said 
ju d g m e n t in  S ri L anka  for enforcem ent, th e  Petitioner m u st 
e s ta b lish  e ith e r  th a t  th e  R esp o n d en t w as ca rry ing  on b u s in e ss  
o r w as  o rd inarily  re s id e n t in  th e  U nited  K ingdom . 11 w as agreed 
by  b o th  p a rtie s  th a t  th e  R esponden t w as  n o t res id en t in 
th e  U nited  K ingdom  a n d  th e  only q u e s tio n  th a t  a rose  for 
co n s id e ra tio n  w as  w h e th e r th e  R esp o n d en t w as carry ing  on 
b u s in e s s  in  th e  U nited  Kingdom  a t th e  re lev an t tim e.

T he R esp o n d en t in  h is  ap p lica tio n  m ad e  by way of 
su m m a ry  p ro ced u re  to se t as ide  the  reg is tra tio n  th a t  w as 
o rdered  in itia lly  by  th e  D istric t C o u rt c learly  objected  to the 
ju r isd ic tio n  of th e  c o u rt to reg is te r th e  ju d g m e n t on the 
g ro u n d s  se t o u t in  Section  3(2)(b) of th e  O rd inance . The 
provision  is s im ila r w ith  regard  to  th e  m a tte r  a t  issu e  to 
S ec tion  9(2)(b) of th e  A d m in is tra tio n  of J u s t ic e  Act 1920 of 
E ng land .

T he C o u rt of A ppeal h a s  com e to a  find ing  on  the  law 
w ith  refe rence  to  two c a se s  decided  in  E ng land  Sfeir & Co. u. 
National Insurance Co, o f  N ew  Zealand!11 a n d  Vogel u. R & A 
K oh n stram  L td .,121 t h a t  th e  b u rd e n  of p ro v in g  th a t  th e  
R esp o n d en t c a rried  o n  b u s in e s s  w ith in  th e  ju risd ic tio n  of the 
H igh C o u rt of E n g lan d  w as  on  th e  Petitioner. L earned  C ounsel 
for th e  P e titioner d id  n o t seek  to  challenge th is  finding w hich 
is a  co rrec t s ta te m e n t of the  app licab le  law.

L earned  C o u n se l for th e  P e titioner how ever con tended  
th a t  th e  C o u rt of A ppeal app lied  th e  law  inco rrec tly  w hen  
it observed  th a t  it w as  “n o t e n o u g h ’ to e s ta b lish  th a t  the  
R esp o n d en t w as ca rry in g  on  “som e b u s in e s s  in  th e  U nited 
K ingdom ,” a n d  th a t ,  P e titioner h a d  to  e s ta b lish  th a t  the 
R esp o n d en t c a rried  on  the  b u s in e s s  w h ich  th e  Petitioner 
alleged, w h ich  w as  th e  sa le  of th e  n ew sp ap e r, “Daily News”. In
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th is  in s ta n c e  th e  C o u rt o f A ppeal a p p e a rs  to hav e  p itc h e d  th e  
p roposition  too high. T here  is no  req u irem e n t in  S ec tio n  3(2)(b) 
th a t  P etitioner sh o u ld  prove th e  p rec ise  form  o f th e  b u s in e s s  
carried  on  to th e  ex te n t of show ing  th a t  it co inc ides  w ith  th e  
c a u se  o f action . B ut, excep t for th e  sing le  s ta te m e n t re fe rred  
to  above, in  th e  re s t  of th e  ju d g m e n t w h ich  r u n s  in to  severa l 
pages, th e  C ou rt h a s  s ta te d  th e  p ro p o sitio n  co rrectly . In  th e  
final p a ra g ra p h  of th e  J u d g m e n t th e  C o u rt h a s  o bserved  th a t  
in  th e  light of th e  d e n ia l by  th e  R esp o n d en t, th e  P e titio n e r 
sh o u ld  have  led ev id en ce  to  sa tis fy  th e  c o u r t  th a t  th e  
R esponden t ca rried  on  “b u s in e s s  in  th e  U n ited  K ingdom ”. 
And, concluded  th a t  th e  P e titio n er h a s  n o t b e e n  ab le  to  p lace  
before C ourt evidence th a t  th e  R e sp o n d e n t h a s  b e e n  c a n y in g  
on  b u s in e s s  in  th e  U n ited  K ingdom . T h u s  in  th e  ligh t o f th e  
finding th a t  th e re  is no  ev idence o f an y  b u s in e s s  b e in g  c a rr ie d  
on  by th e  R esp o n d en t in  th e  U n ited  K ingdom , th e  s ta te m e n t  
in  th e  ju d g m e n t, referred  to by  lea rn ed  C o u n se l for th e  
Petitioner, is devoid of sign ificance.

L earned  C ounse l for th e  P e titioner fu r th e r  su b m itte d  
th a t  th e  finding a s  to  th e  a b sen c e  of ev idence o n  th is  is s u e  is 
u n ten a b le . He relied on  th re e  m a tte rs  to e s ta b lis h  a  f ind ing  in  
h is favour -

(i) The ob jec ts c la u se  3(b) o f th e  M em o ran d u m  of 
A ssociation of th e  R esponden t C om pany w h ich  s ta te s  
a s  one of i ts  ob jec ts  “to c a rry  on  in  G rea t B rita in  a n d  
in  the  Is lan d  of Ceylon a n d  in  a n y  p a r t  o f th e  w orld 
the  b u s in e s s  of N ew spaper . . . P u b lish e rs  . . .”

(ii) The A greem ent w ith  Sam co  A gencies L td., (X2)

(iii) C erta in  n ew sp ap ers  th a t  refer to one Reggie F ern an d o  
a s  th e  c o rre sp o n d en t in  London for th e  R esp o n d en t.

As reg ard s  th e  m a tte r  refe rred  to in  (i) above, it h a s  to be 
n o ted  th a t  th e  ob jec ts c la u se  in  th e  M em orandum  is only a n  
em pow erm en t of th e  C om pany  to do b u s in e s s  in  G rea t B rita in  
o r in  a n y  p a r t of th e  w orld. W hat is in  issu e  is n o t a  q u e s tio n
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of em pow erm en t b u t  w h e th e r  in  fact the  R esponden t carried  
o n  b u s in e s s  w ith in  th e  ju r isd ic tio n  of th e  High C ourt of 
E ng land .

Item  (ii) is a n  item  of ev idence a d d u ced  by the  R esponden t 
to  negative th e  c la im  of th e  P e titioner th a t  Sam co Agencies 
L td ., c a rried  qn  b u s in e s s  of th e  R esp o n d en t in  London. 
T he A greem ent refe rs  only to  p u rc h a s e  of th e  R esponden t's  
n e w sp a p e rs  in  S ri L an k a  by a n  a g en t of Sam co A gencies Ltd., 
a n d  m a k e s  no  m en tio n  of th e ir  sa le  in  E ngland . Learned 
C o u n se l se ek s  to  c o n s tru e  th is  ag reem en t in th e  light of an  
affidavit sa id  to  have  b e e n  p ro d u ced  in  th e  High C ourt of 
E n g lan d . S ec tio n  91 of th e  E v idence  O rd in an ce  clearly  
p rec lu d es  s u c h  a n  exercise. In  an y  event th e  affidavit h a s  
n o t b e e n  p roperly  a d d u c e d  a s  evidence before the  D istrict 
C ourt.

Item  (ill) re la te s  to  c e rta in  p u b lica tio n s  th a t  a re  said  to 
form  p a r t  of th e  p roceed ings in  th e  High C ourt of E ngland . It 
is n o ted  th a t  w h en  th e se  d o c u m e n ts  w ere so u g h t to be 
p ro d u ce d  in  th e  D istric t C ou rt, C ounse l for th e  R esponden t 
ob jec ted  to  it on  th e  b a s is  th a t  it w ould  be h e a rsay  an d  C ounsel 
for th e  P etitioner h a s  n o t p u rs u e d  th e  m a tte r  th ereafte r (vide 
p ro ceed in g s of 26 .10 .93 ).

It is th u s  seen  th a t  th e  find ing  of th e  C ourt of Appeal a s  to 
th e  a b sen c e  of ev idence to  e s ta b lish  th a t  th e  R esponden t w as 
ca rry in g  on  b u s in e s s  w ith in  th e  ju r isd ic tio n  of th e  High C ourt 
of E n g lan d , is co rrect.

T he ap p lica tio n  for Specia l Leave to Appeal is accordingly 
d ism issed . No costs .

BANDARANAYAKE, J . - I agree.

ISMAIL, J . - I agree.

Special L eave to A ppeal refused.


