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1970 Present : H. N. G. Fernando, C.J., and Weera

H. P. CATHIRINA and anothcr, Appcllants,
M. A. JAMIS and others, Respondents

S. C. 124]67 (Inty.)—D. C. Matarua, 46121

Partition action—Failurc of a defenlant to file statenment of claimm on due datec—Duly
of Court ncvcrthclcsy to tssuec notice to him of the date fired for the trial—
Inapplicnbility of s. §3 of Civil Proccdurc Colde~—Durtition Act (Cup. 63),
ss. 24, 23, i9—Intcrpreiation Ordinance—Scope of s. S (2).

Where a defendant in npartition action fails to file a statement of claim on
t he due date, an cx purte hearing and di<po=al of his ca=¢ in terms of section 835
of the Civil Procedure Code 1s not authorised by section 79 of the Partition
Act on the ground of a casus omissus. In such a case section 24 of tho Partition
Act must be read with section 25 and the Court is bound to give notice to tho
defaulting defendant of tho date fixed for tho trial of tho case, despito his
absence on the day when the trial dato is fixed. An interlocutory decrce
cntercdd without such notice is liable to be set aside at tho instanco of

the defendant.

If the trial of a casc is fixed for a day which turns out subscquently to be a
public holiday, scction § (2) of tho Interpretation Ordinance does not render
the next working day automatically the duce date of trial.

APPE.-\LS from an order of tho District Court, Matara.

N. E. Weeresooria, Q.C., with WW. D. Gunasekera, for the 15th and 16th
dcfendants-appellants. "

H. IW. Jaycwardene, Q.C., with N. I, M. Dalwiwcatla, for the plaintiff-
respondent.

Cur. ade. vult.

January 16, 1970. H. N. G. Ferxaxpo, CJ.—

The two appellants in this case are the 15th and 16th defendants in a
partition action. Summons had been served on both these defendants,
anrl according to the Journal Entry of 4th November, 1965, which was
the summons returnable date, the 16th defendant was present in Court

when the case was called.

On 4.11.65 the parties who were present were given the date 20th
January 1966 to file their statements, but this date was subsequently
declared a Public Holiday, and the case was called on 21st January 1966,
for the statements of parties, but no statcments were then filed. On
31st March 1966 the case was called again, because summons on the 2nd
defendant had not been served until sometime before that data. On
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tlnq occasion somc of the partics who had prcvlou‘zl\ appeared on 4th
November 1963 were given time until the 13th of July 1966 to-filc their
‘statements. These statements were not in fact filed, and the casc
proceeded to trial between the plaintififs and those dcfcndants who had
“-filed their statements. Judgment and decree were cmcrcd afwr trml

’-'-,.ou' ',IQih- ;»\u'gust,l.{).(i_(i. . S
In "\eptemb(r 1966, the 15th and 16th -defendants made an app]watwn
that the- decrce be set aside, and that they be pe rml{lcd to file” their
- -tatcmcnts of claim. * The learned.J urlﬂc then held-an mqmn mto tlus
o “appllcatlon at “lnch the 15th mul 16th dcfcmlants gave: (‘\'ld(‘ll(‘(\
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.lho loth defcndant stated that chc ind n. - f! act hden iprc«ut m Court

;- _on 4th ofember 1965, bhut had not then (01'110 fm ward a§; «he dul notf
,’,.f hear ‘hermame being called. She further stated thai she: mmc to. Lnow
that the date 20th January 1906 Thad: bccu ﬁ\cd fo:a Eh.cir Img «fmomcnts

j’of clmm, and that she came to Court on- let day‘.xml *founcl th(. Comt‘,‘
house c]oscd s¢she. then returned hoine and was W .1ltnllg;_;:l}é\pc;,tat:om
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of a notice from Court in order to® ake ,stops to file-a slatcmcnt It.

‘‘‘‘‘

s mamfcst that‘. even- if she: did come to COurt'»on JOtlw«J‘m}‘a.u},
shc had glven no mstruchona for the filmtr of a statemeut; onthat’ day m:;a
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- . The 16th defendant also stated in ev;dence that she had comié to Court.
| on 20th January 1966 and found the Court house closed. .She: admnt,ted
“that she learhed from other parties that time: had bccn,extendcd until..

e

;IOth August 1966 for the filing of statements, but c]w gave qmtc dubxous
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-: -The prmcxpal ground reliecd on by these defendants m tI czp apph- :
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catlon to have the deccree set aside was.that thc cacc W asr a]led on “’I'St;*
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The marginal note * computatmn of time’ mdlcatcs the purposc of s. 8 s
Sub-sectaon (2) provides that where an act or proccedmg cannot be done
+ orf taken'in a Court on a due date because the Court.is noi'. t,hcn 'opén,
-fhen the act or proceedmo shall be considered to be done or taken in due,”
lime-if done or taken on the next w orking day. In this: waya party to "
“an action will not be in default by the failure to do or take an act. or -
proceedmg on the due date, if he takes the necessarysteponthe next ,"_
. working day. -But the section does not in my opimon cover sntuatxons .
. of a different nature. Thus, if the trial of a case is fixed for a day which’
turns out subsequently to be a public holiday, the next worlung day
does not automatxca]]y become the due date of tnal Whlle no doubt.
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there was a failure on the part of the appellants to file their statements
of claim even on 21st January 1966, thc only consequence of that failure

was that there were in fact no statements of their claimns.

The substantial complaint of the appellants is that the trial was fixed
for 10th August 1966 without due notice to them. In the case of the
15th defendant, the Iearned trial Judge has not disbelieved her cvidence
that she did come to the Court on 20th January 1966 and found it closed,
anr that she had thereafter waited in expectation of a notice from the
Court, and at this stage we must assume that tho cvidence was true.
This being so, the question which arises is whether the Court was bound
to give notice to this defendant of the date fixed for the trial, even though

she had not filed a statement of claim.

Section 24 of the Partition Act (Cap. 69) provides that if the Court
so orders, notice of the date of trial shall be given in such manner and to
such persons as the Court shall specify. While the section does confer
a discretion on the Court as to the persons to whom and the manner
which this notice is to be given. there can be no doubt that the diseretion
must be excreised in accordance with the principles of natural justice ;
and those principles require in this context that every person who wonldd
be entitled to participate at the trial must in some manner receive notice
of the date of trial. In the case of parties who are¢ present or represented
in Court when the date of trial is annotinced, the announcement itself
would be notice to such parties. Hence the problem which arises in the
present case is whether the 15th and 16th defendants would, despite
their absence when the trial date--was fixed, have been entitled to
participate at the trial ; for, if so, the Court had a duty to give them

notice of the date.

In this connection tho learned Judge has relied on  Meachine Ilamine
v. James Appu . In that casc ‘of an action for a declaration of title
to lIand, the defendants had failed to file answer o the due date, and this
C'ourt held that the proper course then was that the case be set down for
ex parte trial under s. 83 of the Civil Procedure Code.  The deeision was
to the effeet in other words that a defendant who files no answer 1s not
entitled to participate in a trial. But this penalty which attaches to the

failure to file answer i1s one plainly imposed by . 85.

In the case of the Dartition Act however, there is no provision
which corresponds to s. 83 of the Code, and that scetion will therefore
apply only if scction 79 of the Partition Act can be said to bring
it into application on the ground that there is & situation.of a casus

ONLISSUS.

The Partition Act, while it entitles a defendant to file a statement of
claim and requires him to file a list of documents on which he proposes
to rely, does not declare that a party may not prove his rights at the trial

1(1937) 39 N. L. K. 249. '
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un]css he has prewously filed a statement of claim and a list of documents
If for mstance a defendant relies solely on prescription, there is na

| provssnon in. the Ordinance which expressly prevents. him from leading
-ewdence at the trial to establish his richt. Instead's. 23,-in very widc
3 ‘terms prov}des that *“ the Court shall examine the title of cach party and

shall hear“and receive evidence in support thercof*’. Indced,. ‘it is-not
‘uneomrnon that a Partition Decree allots interests.to defendants upon

”’the évidence of the plaintiff, \nthout evzdence bemc:r tendcred hy
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Havmg refrard to the wide terms of 5. '7.') and the et*her cons:deratlonc
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ﬂle case. of 3 partntlon actlon. The requlrement nrscct 1011 ‘% tlmt there
shall bean exparte trial in the event of the failure ofd dcfcndantﬁwto appear
“or to ﬁ]e answér.is inconsistent with t‘he 'requlrcments in g5 of ‘the
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+Partition- Act which I have mentioned. “ That bmug 50, 'tlie }anauage
“of s.. 79 of :the. Acb precludes the a pphcatzon of 5. S5 ef the Cedc i ‘a’‘casce

4- QJ“
i7" Tl 5 5, u,. o ¥t

A here a defenda.nt fails tofile a. statement of c]mn RER PN ’;’;‘.,_;;'4‘-..;:, AT

{ e g ® L b * “'w - "“' a ‘ ’-. ’. *4'
' - - N . . PO .

= : . IR ? 4 ‘N &"' \: - ¢ T 4-"‘ *

- ~ u. - ‘ ¥ . ' - *

-

- - » - . B ' . . [ . ‘
. - - - * v

. _ = .

- - L S -
- Q'l'ﬁ - ‘ .. - .‘.

” d
fa ~ &, -
.I‘f , . >

‘
“ -

For these reasons I must hold that-the: l5th defendant.“could 'he.\e
partx cnpated at the trial and led evidence, at least, t«o establxsh @ prescrnp-
tive right. - ~That being so, my discussion of the prmc:p]e goverl ing s. 24
‘of the Act. shows -that she should have been given’ notlce of the date
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The ease of the 16th defendant is dlﬂ‘erent; for the Iearned ;Ittdve h
held that she was aware that the trial had been’ ﬁ\ed for IOth August
‘and there was no excuse for her failure to attend- Court. on that. day
" Nevertheless this defendant also was entitled to a not:ce from Court as. to

-s-!

_the date of trial, and she can at least techmcally comp]am that she was
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3 not ngen such notice. _Since there will be in’ any event’a- fresh trial.if
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consequence ‘of ‘the appeal of the 15th defendant,,theretseems‘“to'be no
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practical- ob]ectlon to allowmg the 16th defendant also to partlclp'lte at
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For these reason.s the appeals are allowed and the Interlocutory decree
is set aside. - The District Judge- will now: entertam the‘*statements of
clalm filed by the 15th and 16th defendants, and will ﬁx a fresh date of
tnal ~ Further proceedings will thereafter be tal«cn in: due course.‘.; The
order for costs made by .the Dlstrlct Judﬂe on Sth J uly 1967 1s alsb se
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