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1970 Present:  Thamotheram, J.

K .  J O S L I N , A p p e lla n t , and S . B A N D A R A  (R a n g e  F o re s t  O ffice r ),
R e s p o n d e n t

S. C. 600/69— M . C. M alar a, 46922

Forest Ordinance (Cap. 451)—Section 40—Power of Court to confiscate a motor vehicle 
thereunder—Scope.

Whore tho drivorofalorry uses the lorry to commit an offence in contravention 
• o f tho Forest Ordinance, an order o f  confiscation of tho lorry cannot bo mado 

undor soction 40 against tho ovnor if  ho was not in any way privy to 
tho commission of tho offonco or had no roason to anticipate tho commission o f  
tho offonco.

^ \ _ P P E A L  fr o m  a n  o rd er  o f  th e  M a g is t r a te ’s C ou rt, M atara .

A . 0 . de Zoysa, w ith  Justin Perera, M . M . Deen a n d  Amara Wellapili, 
f o r  th e  c la im a n t-a p p e lla n t.

C. Dahanatjake, C row n  C ou n sel, f o r  th e  A tto rn e y -G e n e ra l.

Cur. adv. vull.
O c t o b e r  2 , 1970 . Thamotheram, J .—

T h is  is  a n  a p p ea l from  th e  o rd e r  o f  th e  lea rn ed  M ag istra te  c o n fis ca t in g  
lo r r y  N o . C N  139G be lon g in g  to  th e  a p p e lla n t , u n d er S ection  4 0  o f  th o  
F o r e s t  O rd in a n ce .

T h e  d r iv e r  o f  th e  lo r ry  p le a d e d  g u i l t } ' to  a  charge  u n d er  th e  F o r e s t  
O rd in a n ce  a n d  th e lo r ry  w as lia b le  to  fo r fe itu r e  p r o v id e d  th a t w h ere  th o  
o w n e r  p r o v e d  to  th e sa tis fa c t io n  o f  th e  C ou rt th at h e  h ad  u se d  a ll 
p r e c a u t io n s  to  p re v e n t  th e u se o f  th e  m o t o r  v e h ic le  fo r  th o  c o m m iss io n  
o f  th o  o ffe n ce , n o  su ch  o rd e r  sh all b e  m a d e .

T h e  p re ca u t io n s  ta k en  o r  th e  a b s e n ce  o f  a n y  su ch  p reca u tion s  m u s t  b e  
d e te rm in e d  in  re la t io n  to  th e  a ctu a l o f fe n c e  c o m m itte d  a n d  th o  c ir c u m ­
s ta n ce s  u n d e r  w h ich  it  w as c o m m it te d . O n  th e  d a y  th a t  th e  o f fe n c e  
w a s c o m m it te d  in  th e  m orn in g  th e  lo r r y  w a s  u sed  to  tra n sp ort g o o d s  f o r  
th e  C o -o p e r a t iv e  S o c ie ty . I n  th e  e v e n in g  th e  lo rry  w as sen t to  t r a n s p o r t  
so m e  h o u s e h o ld  g o o d s  to  Iv a m b u ru p it iy a . T h e re a fte r  the d r iv e r  w ith o u t  
re fe re n ce  to  th e  ow n er  o r  t o  h e r  h u s b a n d  w h o  w a s m a n a g in g  
th e  b u s in e ss  o f  h irin g  th e  lo r ry , tr a n s p o r te d  tim b er , w ith o u t a p e r m it , in 
c o n t r a v e n t io n  o f  th e  F o r e s t  O rd in a n ce . I n  su ch  a  case I  c a n n o t  see  
w h a t  e f fe c t iv e  p reca u tion s  c o u ld  h a v e  b e e n  ta k en  b y  th e  ow n er . I t  
h as n o t  b e e n  su g g ested  th a t  th e  o w n e r  o r  h e r  h u sb a n d  w ere in  a n y  w a y  
p r iv y  t o  th e  com m ission  o f  th e  o f fe n c e  o r  h a d  a n y  reason  to  a n t ic ip a te  
th e  c o m m is s io n  o f  th e o ffe n ce . I n  thc.-.c c ircu m sta n ce s  I  am  o f  th e  v ie w  
th a t  th e  o w n e r  h a d  led  su ffic ien t e v id e n c e  to  sh o w  th a t a ll p re ca u tio n s  
w h ich  c o u ld  h a v e  been  ta k en , h a d  b e e n  ta k en .

. I  s e t  as id e  th e  o rd e r  o f  c o n fis ca tio n  a n d  d ir e c t  th a t th o  lo rry  b e  re tu rn ed  
to  th e  o w n e r .

Order set aside,


