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WEERASURIYA, J. (P/CA) AND 
BALAPATABENDI, J.
C. A NO. 956/92 (F)
D. C. NEGOMBO 1344/RE 
MARCH 8,15 AND 18, 2002

Rent Act, No. 7 of 1972 -  Tenant convicted of using premises for illegal pur
pose -  Condonation -  Waiver -  Will mere delay amount to waiver?

Action was instituted to evict the defendant-respondent from the premises in 
question on the ground that he has been convicted of using the premises for 
an illegal purpose.

The defendant-respondent contended that there was condonation of the 
ground for ejectment based on the illegal conviction.

The trial judge dismissed the action.

Held:

(i) The defendant-respondent was convicted on his own plea for sale of 
beer and exhibition of beer for sale on 28.1.1980. The plaintiff-appellant 
having known this fact renewed the lease for another year from 
1.6.1980 to 1.7.1981. Thereafter it was extended upto 2.6.1983. Notice 
to quit was sent on 25.2.1985.

(ii) The conduct of the plaintiff-appellant amounts to a waiver of his statu
tory rights to forfeit the tenancy.

(iii) Waiver is the voluntary abandonment with full knowledge of the rele
vant facts of a right or benefit. Condonation is a variant of the term 
waiver and amounts to complete forgiveness of a wrong of which all the 
material facts are known to the innocent party on condition that the 
wrong will not be continued.

(iv) Therefore the failure to forfeit the tenancy is not mere delay, but 
amounted to a conscious and deliberate act on the part of the plaintiff- 
appellant to renew the lease agreement in spite of the conviction for 
using the premises for an illegal purpose.
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WEERASURIYA, J. (P/CA))
The deceased plaintiff instituted this action against the defen

dant-respondent seeking his ejectment from the premises moreful- 01 

ly described in the schedule to the plaint on the ground that he has 
been convicted of using the premises for an illegal purpose. The 
defendant-respondent whilst denying averments in the plaint, 
prayed for dismissal of the action. This case proceeded to trial on 
20 issues and the learned District Judge by his judgment dated 
19.02.1992, dismissed the action. The present appeal is against 
the aforesaid judgment.

At the hearing of this appeal, learned Counsel for the plain
tiff-appellant contended that the learned District Judge has misdi- 10 
rected himself in holding -

(a) that the notice to quit was bad; and

(b) that the plaintiff-appellant had waived his right to forfeit 
the tenancy arising from the conviction of the defen
dant-respondent for using the premises for an illegal 
purpose.

The plaintiff-appellant based his case for ejectment of the 
defendant-respondent on the ground that he was convicted for 
using the premises for an illegal purpose. He relied on three con
victions of the defendant-respondent namely:- 20

(1) conviction for using the premises for sale of liqour;
(2) conviction for using the premises for exhibiting liqour 

for sale; and
(3) conviction for causing hurt to the plaintiff-appellant.
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The defendant-respondent on the other hand took up the fol
lowing defences:

(a) that notice to quit was bad; and

(b) that there was condonation of the ground for ejectment 
based on the alleged conviction for using the premises 
for an illegal purpose.

The finding of the District Judge that notice was invalid 
was solely on the ground that tenancy has cornmenced on 2nd 
June and the notice sought to terminate the tenancy from 31st 
May.

The defendant-respondent produced marked D1 - D7 the 
lease agreements for the years 1977-1983. The agreement entered 
into on 02.06.1977 (D1) was valid for a period of one year from
01.01.1977 to 01.06.1978. However, the agreement entered into on
02.06.1978 (D2), stipulated that the said agreement would be valid 
from 02.06.1978 - 02.06.1979. Nevertheless, in the agreement 
entered into on 02.06.1980 (D4), the effective period had been stat
ed as from 01.06.1980 - 01.06.1981. This basis was maintained in 
the subsequent agreements. Therefore, it is to be noted that though 
in the 1977 agreement, the period of validity of the lease agreement 
was for one year, namely from 02.06.1977-01.06.1978, in the sub
sequent agreements the effective period was from 1st of June to 
1st of June the following year.

The notice to quit dated 25.02.1985 (P1), required the defen
dant-respondent to leave the premises on or before 31.05.1985. 
Therefore, it would appear that plaintiff-appellant had intended to 
give 3 months notice requiring the defendant-respondent to leave 
the premises.

Learned counsel for the defendant-respondent contended 
that this notice is defective for the reason that it does not contain a 
calendar months’ notice to terminate the tenancy.

It is to be emphasized that the ground for ejectment is on the 
basis that the defendant-respondent had been convicted for using 
the premises for an illegal purpose. Therefore, one months’ notice 
is sufficient to maintain an action on that ground. Since notice P3 
was intended to give 3 months’ notice there is compliance with the
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requirement to give one calendar months’ notice to terminate the 
tenancy.

The plaintiff-appellant contended that learned District Judge 
has misdirected himself on the question of condonation of the con
duct of the defendant-respondent for having used the premises for 
an illegal purpose. He has taken the view that the conviction for using 
the premises for sale of liquor and exhibiting liquor for sale took place 
on 28.01.1980 and by renewing the contract, to be effective till 1983, 
amounted to a waiver of his right to forfeit the tenancy.

It is true that the defendant-respondent was convicted on his 
own plea for sale of beer and exhibition of beer for sale on
28.01.1980. The plaintiff-appellant having known this fact, renewed 
the lease for another year from 01.06.1980 to 01.07.1981 (D4). 
Thereafter, by lease agreements D5, D6 and D7 he renewed the 
lease to be valid till 02.06.1983. The question in issue is whether 
this conduct of the plaintiff-appellant amounts to a waiver of his 
statutory right to forfeit the tenancy.

Waiver is the voluntary abandonment with full knowledge of 
the relevant facts of a right or benefit. Condonation is a variant of 
the term waiver and amounts to complete forgiveness of a wrong of 
which all the material facts are known to the innocent party on con
dition that the wrong will not be continued. It is also necessary to 
state that mere delay will not amount to waiver. It was held in 
F ernando  v Sam araw eera  <1> that -

“A n in ten tion  to waive a righ t o r  b e ne fit to which a p e r
son is en titled  is n eve r p resum ed. The p resum ption  is 
aga ins t waiver, fo r though eve ryone  is  under ou r law  a t 
libe rty  to renounce a n y  b e ne fit to which he is  en titled  
the in ten tion  to waive a righ t o r  b ene fit to which a p e r
son is en titled  canno t be ligh tly  in ferred, b u t m ust c lea r
ly  a p p e a r from  h is words o r conduct.”

Therefore, the onus of proof of waiver is on the person who 
asserts it.

In the instant case, having known that the defendant-respon
dent was convicted for using the premises for an illegal purpose on
28.01.1980, the plaintiff-appellant proceeded to renew the agree-
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merit on 01.06.1980 and thereafter for the years 1981, 1982 and 
1983. In fact, notice to quit has been sent on 25.02.1985. 
Therefore, the failure to forfeit the tenancy is not mere delay, but 100 
amounted to a conscious and deliberate act on the part of the plain
tiff-appellant to renew the lease agreement in spite of the convic
tion for using the premises for an illegal purpose.

Megarryon The R en t A d  (Vol.1 Text 11th Edition-page 396) 
recognizes the concept of waiver as applying to the grounds of 
ejectment in the following terms.

“ In gen e ra l these g ro u n d s  fo r possess ion  a p p e a r to  be  
sub jec t to  the com m on  la w  doctrine  re la ting  to  the  
w aiver o f non -con tinu ing  b reaches  o f co ve n a n t i f  w ith  
know ledge o f  the b re a ch  the  la n d lo rd  accep ts  w ithou t 110 
qualifica tion  re n t a cc ru e d  due a fte r the b reach .”

In Cooper’s S outh A frican  L a w  o f  Land lo rd  a n d  Tenant (1973 
Edition -  page 153) waiver is described as follows:-

“A lesso r w aives h is  r ig h t to ca n ce l i f  he  m an ifes ts  h is  
in tention to do  so  e ith e r e xp ress ly  o r b y  conduct.”

Therefore, in the instant case, there is sufficient material to 
come to a conclusion that the plaintiff-appellant has waived his statu
tory right to forfeit the tenancy arising from the conviction of the 
defendant-respondent for using the premises for an illegal purpose.

In the circumstances, I see no reason to interfere with the 120 

finding of the District Judge. Therefore, I dismiss this appeal. 
However, I make no order as to costs.

BALAPATABENDI, J. - I agree.

A p p e a l d ism issed


