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LANKEM TEA & RUBBER PLANTATIONS (PVT) LTD.,
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MARCH 26 AND 
MAY 21,2004

Exchange Control Act, sections 7, 10(1), 11(1), 51 and 52 — Procedural fair
ness — Natural justice — Reasons not given — Denial of justice — Error of 
law — No opportunity given to show cause.

The 3rd defendant, the Controller of Exchange, directed the petitioner compa
ny to furnish an explanation for violating section 10(1). The explanation given 
was not accepted and the petitioner was imposed a penalty. On appeal to the 
Minister the penalty was reduced.

It was contended that the two decisions are ultra vires and null and void, as 
the decisions are contrary to law, no reasons have been given, and that the 
petitioner had acted in contravention of section 10(1).
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Held:
i) The schedule of the penalties does not indicate any violation by the peti

tioner company.
ii) It appears that the penalties imposed were based on violations of section 

7 and section ll; whether the petitioner or its Directors violated section 7 
and section 11(1), were not charges on which the explanation was 
sought.
The petitioner was not given an opportunity to show cause relating to vio
lations of section 7 and section 11(1).

iii) One does not know how the Minister’s decision was arrived at. In the 
absence of reasons, it is impossible to determine whether or not there 
has been an error of law.

iv) Failure to give reasons amounts to a denial of justice and is itself an error 
of law.

APPLICATION for writ of certiorari

Case referred to:

1. Maradana Mosque v Badi-Ud-Din Mohamed -  1967 1 AC 13 -  CA 
311/00-C A M  31.3.2003
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ER 699

H.L.de Silva PC with Nigel Hatch, V.K. Choksy and K. Wijetunge for petitioner
Y.J. N. Wijeyathilaka Deputy Solicitor-General for respondents.

Cur.adv.vult

August 27, 2004 
SRIPAVAN, J .

The pe titioner is a lim ited liab ility company incorporated under 
the laws o f Sri Lanka. By le tte r dated 30th June 1997 marked P1 
the th ird respondent a lleged that investigations conducted by the 
Exchange Contro l Departm ent perta in ing to the transfe r / issue / 
sale /  purchase o f shares o f George S teuarts Managem ent 
Services (Pvt) Ltd (here ina fte r referred to as GSMS) and Kotagala  
P lanta tions L im ited revealed tha t the petitioner company had v io 
lated sec. 10(1) o f the Exchange Contro l Act and thereby com m it
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ted an offence in te rm s o f sec. 51 thereo f. The pe titione r was also  
directed to fu rn ish an exp lana tion as to why a pena lty shou ld not be 
im posed in te rm s o f sec. 52 o f the sa id A c t in respect o f the said  
alleged offence.

The petitioner, however den ied liab ility  by le tte r dated 28th Ju ly  
1997 marked P3 and in paragraph 7 o f the a ffidav it o f its M anaging  
D irector dated 5th O ctobe r 2000 sta ted, inter alia, tha t none o f the  
shareho lders o r d irectors o f the pe titione r com pany owned and /  or 
contro lled and /  o r m anaged G SM S a t the tim e the trans fe r o f 
shares took place. It is observed tha t the th ird  respondent w ithou t 
specifica lly denying the a fo resa id  ave rm en t in paragraph 28 o f his  
affidav it dated 27th M arch 2001 sta ted tha t having purchased  
GSMS, Lankem  changed its nam e to Lankem  Tea and Rubber  
Plantations (Pvt) L im ited. Neverthe less, the th ird  respondent by le t
te r dated 20th March 1997 m arked P10 in fo rm ed tha t the pe tition 
e r ’s exp lanation as con ta ined in P3 cou ld  not be accep ted and  
im posed a pena lty in a sum  o f Rupees E leven M illion  S ix  Hundred  
and S ix ty Seven Thousand (Rs. 11,667,000). Be ing d issa tis fied  
with the a fo resa id  dec is ion o f the th ird  respondent, the pe titione r by  
le tter dated 10th D ecem ber 1997 m arked P12 pre fe rred an appea l 
to the M in is ter o f F inance in te rm s o f sec. 52(7 ) o f the sa id Act. The  
M in is ter having exam ined the sa id  appea l reduced the pena lty  
im posed on the pe titione r to Rs. 3 ,899 ,000  wh ich  was com m un i
cated by le tte r dated 7th August 2000 m arked P14.

Learned P res iden t’s Counse l fo r the pe titione r con tended tha t 
the decis ion o f the th ird responden t dated 20th Novem ber 1997  
marked P10 and the decis ion on appea l by the M in is te r con ta ined  
in P14 are ultra vires , illega l, null and void and are liab le to be 
quashed by certiorari on the fo llow ing  grounds:-

a) Tha t the sa id dec is ions are con tra ry to law as there are  
no ev idence to suppo rt the sa id dec is ions;

b) Tha t ne ithe r the th ird respondent nor the M in is te r of 
Finance has g iven any reasons fo r the ir respective dec i
s ions;

c) Tha t in any event, the pe titione r has not acted in con 
traven tion o f sec. 10(1) o f the Exchange Contro l Act.

It wou ld appea r from  the share ce rtifica te  m arked 3R26(a) tha t
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GSMS on 11th January 1996 transferred 3340 shares to Rovenco  
Com pany Ltd. It was not in d ispute tha t none o f the shareholders  
and /  o r d irec to rs  o f the pe titione r com pany owned and /  or con 
tro lled  and /  o r m anaged GSM S at the re levan t tim e when the  
share a llo tm en t was m ade. In the c ircum stances, I do not see any so 
lega l bas is on wh ich  the pe titione r com pany could be made liable  
fo r v io la tion  o f sec tion  10(1) o f the  Exchange Contro l Act. The  
schedu le  o f the  pena lties  annexed to the a ffidav it o f the th ird  
re sponden t m arked 3R28 did not ind ica te any v io la tion by the  
pe tit io n e r com pany . A ssum ing  th a t Lanken Cey lon  L im ited  
changed its name to Lankem  Tea and Rubber P lan ta tions (Pvt)
Ltd and tha t the pe titione r com pany wou ld  becom e liab le fo r any  
v io la tion  o f the Exchange Contro l Act, it w ou ld  then appear tha t 
the pena lties  im posed were based on v io la tions o f section 7 and  
11(1) o f the Exchange Contro l Act, as ev idenced by 3R28. 60 
W he the r the pe titione r o r its d irec to rs  v io la ted section 7 and 11(1) 
o f the sa id A c t were not the charges on wh ich  the exp lana tion of 
the pe titione r com pany was sough t. Accord ing ly, I hold tha t the  
pe titione r com pany was no t g iven an oppo rtun ity  to show  cause  
re la ting to v io la tions  o f sec tion  7 and 11(1) o f the sa id Act. The  
dec is ion  reached by the  th ird  responden t w ithou t g iv ing an oppo r
tun ity  to the  pe titione r com pany to answ e r the charges aga ins t it 
is w ho lly  ou ts ide  the  ju risd ic tio n  o f the th ird  respondent. The con 
cep t o f p rocedu ra l fa irness  o r na tu ra l ju s tice  requ ires tha t no pe r
son sha ll be pun ished fo r an o ffence w ithou t g iv ing an opportun i- 70 
ty  to  answ e r the  cha rges aga ins t him  ( Vide Maradana Mosque v 
Badi-Ud-Din Mohamedp).

The S ecre ta ry  to the  T reasu ry  in h is undated a ffidav it filed in 
M arch 2001 m ere ly  s ta tes  tha t the M in is te r o f F inance reduced  
the pena lties  im posed upon the pe titione r a fte r due exam ina tion  
o f the  appea l. O ne does not know  how  the M in is te r’s dec is ion  
con ta ined  in the docum en t m arked P14 was arrived at. In the  
absence  o f reasons, it is im poss ib le  to de te rm ine w he the r o r not 
the re  has been an e rro r o f law. Fa ilu re  to g ive reasons there fore  
am oun ts  to a  den ia l o f ju s tice  and is itse lf an e rro r o f law. In R v  so 
Mental Health Review Tribunal, ex. Parte ClatworthyPI, it was  
he ld  tha t reasons shou ld  be su ffic ien tly  de ta iled  as to make qu ite  
c le a r to the  pa rties  and spec ia lly  the los ing pa rty  as to why the tri-
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bunal dec ided as it d id  and to avo id  the  im p ress ion  tha t the dec i
sion was based upon ex traneous cons ide ra tion  ra the r than the  
m atter ra ised a t the hearing .

For the reasons sta ted, the dec is ions con ta ined in the docu
m ents m arked  P10 and P14 canno t be a llow ed  to  s tand . 
Accordingly, a w rit o f certiorari is issued quash ing the penalty  
imposed on the pe titione r by the th ird respondent in te rm s o f the 90 

le tter dated 20th Novem ber 1997 m arked P10 and the decision o f 
the M in is ter con ta ined in the le tte r dated 7th August 2000 marked  
P14.

Application allowed.


