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A rm y A ct. Section 10  -  W ithdraw al o f Com m ission as Lieutenant in Sri Lanka A rm y  
V o lu n te e r F o rce  -  R eg u la tio n s  7 2  e n d  7 3  o f th e  S ri Lanka V o lu n teer F o rce  
R egulations -  H o lding o ffice  A irin g  p leasure -  A pplication o f  principles o f n atural 
ju s tice  in cases o f dism issal from  o ffice held  during pleasure.
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The plaintiff, a commissioned Lieutenant in the Sri Lanka Volunteer Force was placed on 
compulsory leave and later his commission was withdrawn m terms of Regulation 73 of 
the Sri Lanka Volunteer Force. He was given no opportunity to show cause.

* I
ThB plaintiff held office during pleasure and hence Ms contract of service with the Stale 
was terminable at wil without any right to a pnor hearing there is no enforceable 
contract between the officers in the Army, anil the. State. Nor can an action in delict tie 
because plaintiff must show infringement of a legal right. But here he has no such right. 
Hence he has no right of action
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The plaintiff was commissioned as Lieutenant in the Sri Lanka Army 
Volunteer Force on 6th May 1971. On. 24 .1 0 .7 2  he was placed on 
compulsory leave without pay. Thereafter his Commission was 
withdrawn with effect from 13th March 1973 by gazette No. 53 of 
30th  March 1973. The Commander of the army by letter dated
2 9 .5 .7 3  informed him that his Commission was withdrawn in terms of 
regulation 73 of the Sri Lanka Volunteer, Force.Regulations. On 12th 
December 1974 he instituted this action against the Attorney-General 
complaining that the withdrawal of the Commission was contrary to 
the principles of natural justice ; that it was wrongful, without 
reasonable grounds, mala fide and for extraneous reasons: that he 
suffered damages which he estimates at Rs. 5 0 ,000 . He sought a 
declaration (a) that the withdrawal of his Commission was illegal and 
wrongful, (b) that he is entitled to the restoration of the Commission 
with effect from 13 .3 .73  ; (c) that he is entitled to his salary from.
2 4 .1 0 .7 2  and to damages in a sum of R$. 50 ,000 .



At the trial the District Judge tried .issue Nos. 17, 18, 19, 20, 21, 
22 and 23 as preliminary issues pf law :

(17) Was the dismissal from office by gazette notification referred 
to in issue No. 5 ? (i.e. gazette No. 53 of 30.3.73).

(18) Did the plaintiff hold office at the pleasure of the President of 
Sri Lanka ?

(19) Can the plaintiff institute an action to recover salary and other 
allowances ?

(20) If issues 17 and/or 18 and/or 19 are answered in favour of 
the defendant:
(a) can the plaintiff maintain this action ?
(b) is the plaintiff entitled to the relief prayed for in the plaint ?

(21) Is the dismissal by the President a matter justiciable in this 
court ?

(22) Is the placing of the plaintiff on compulsory leave without 
salary a matter justiciable in this Court ?

(23) If the answer to issues 21 and/or 22 is in the negative has the 
Court jurisdiction to hear and determine this action ?

The District Judge having heard the submissions of counsel 
answered the issues in favour of the defendant and dismissed the 
plaintiff's action. The plaintiff has now preferred an appeal.

Mr. D. R. P. Goonetilleke, counsel for the plaintiff-appellant referred 
us to regulation 72 and 73 of the Sri Lanka Volunteer Force 
Regulations. Regulation 73 was relied on by the Army Commander in 
his letter of 29.5.73 to the plaintiff The regulations read thus :

"72. For any reason other than misconduct, an officer may at 
any time be called upon to resign his-commission. should the 
circumstances of the case in the opinion of the Governor 
General require it.

73. An officer may at any time be called upon to resign his 
commission or be removed from the Volunteer Force for 
misconduct".
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It was counsel's submission that there was no charge of misconduct 
against the plaintiff nor was an inquiry held into any alleged 
misconduct. Counsel further urged that in' these circumstances the 
officer must be called upon to resign before the commission is 
withdrawn. The plaintiff, however, was not called upon to resign 
before his commission was withdrawn. Mr. Goonetilleke maintained 
that an imperative requirement as to procedure was not complied with 
and hence the withdrawal of the Commission was wrongful.

Relying on the decision of the House of Lords in R idge v. B aldw in ,
(1) Mr. Goonetilleke further contended that the withdrawal of the 
Commission by the President had no legal effect whatsoever since the 
plaintiff was denied an opportunity of shoving cause against the 
withdrawal of his Commission. In short, the submission was that there 
was a clear violation of the audi alteram partem rule.

On a consideration of the averments in the plaint read as a whole, it 
seems to me that Mr. Sarath Silva, Deputy Solicitor-General, is right in 
his submission that the action is framed on the basis of a breach of the 
contract of employment and that the damages claimed is for the 
wrongful w ithdraw al of the Commission -  vide in particular 
paragraphs 10 and 11 of the plaint. The preliminary issues raised on 
behalf of the defendant related to two objections. The first was that no 
cause of action has accrued to the plaintiff to sue the defendant and 
the second was that the court had no jurisdiction to hear and 
determine the action.

On the first point it is very relevant to note that the plaintiff held his 
appointment 'a t pleasure'. Section 10 of the Army Act (Chap. 357) 
enacts that 'Every officer shall hold his appointment during the 
Governor-General's pleasure". Section 107 (1) of the Constitution of 
1972 (which was in operation on the date of the withdrawal of the 
Commission and at the time of the institution of the action) provides 
that 'save as otherwise expressly provided by the Constitution, every 
state officer shall hold office during the pleasure of the President*. It 
was not contended that the plaintiff was not a ‘ State officer'. His 
contract of service with the State was terminable at will without 
assigning reasons. The principle is that the public interest requires that 
the State should be in a position to terminate the services of its
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employees at any moment. The D.S.G. relied on the wed known case 
of M itc h e ll v. The Q u e en  (2 ) wherein Lord Esher in the opening 
sentence of his judgment states :

'I  agree with Matthew. J. that the law is as clear as it can be. and 
that it has been laid down over and over again as the rule on this 
subject that ad engagements between those in the military service of 
the Crown and the Crown are voluntary only on the part of the 
Crown and give no occasion for an action in respect of any alleged 
contract'.

And Lord Esher concludes his judgment with these words :

'It has been decided over and over again that, whatever means of 
redress an officer may have in respect of a supposed grievance, he 
cannot as between Himself and the Crown take proceedings in the 
Court, of Law in respect of anything which has happened between 
him and the Crown in consequence of his being: a soldier. The 
Courts of taw have nothing whatever to do with such a m atter'.

A similar view was expressed in te a m a n  v. The K ing  (3). Both these 
cases w ere c ited  w ith  approval by S irim ahe. J. in T h e  
A tto rn ey -G en e ra l v. C hanm ugam  (4). It may not be irrelevant to note 
that Lord Diplock in K o d eesw aran  v. A tto rn ey^G en eral (5) observed:

'As already pointed out the current of authority for a hundred 
years before 1926, though sparse, was to the effect that arrears of 
salary of a civil servant of the Crown, as  d is tin g u is h ed  fro m  a  
m e m b er o f  th e  a n rie d  services, constituted a debt recoverable by 
Petiton of Right'. {The emphasis is mine)

The fact that there is no enforceable contract between officers in 
the Army and the State is discussed by Wade in his 'Administrative 
Law', 5th Edition, page 65  :

‘ In the armed services the lack of any legal remedy for wrongful 
dismissal has been made clear in a parallel tine of decisions which 
are. if anything, more categorical than those dealing with civil 
servants. It was in fact the decisions about military service which 
provided persuasive precedents for the decisions about civil
service............ The military cases tend more to the conclusion that
this type of Crown service is not contractual at all. This was flatly 
stated by Lord Esher. M . R. in 1 8 9 0 ..................'.
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Having regard to  the principles set out in these decisions and the  
'p leasure p rin c ip le ' enacted in th a  Arm y A c t and in the Constitution, t 
am  o f th e  v ie w  th a t M r. G o o n e tille k e 's  subm ission  b ased  on 
regulations 7 2  and 7 3  cannot succeed.

I turn next to  the question o f the denial o f the  principles of. natural 
justice. A dm ittedly the plaintiff w a$ not heard before his Com m ission 
w as w ithdraw n. Does this fac t give rise to  a cause o f action ? The 
answ er is em phatically in the negative. Lord Reid in Ridge v. Baldwin 
(supra) in considering the application o f the principles o f natural justice  
to  cases o f dismissal stated :

‘ These appear to  fall into three classes, dismissal o f a servant by 
his m aster, dism issal from  an o ffice held during p leasure, and 
dismissal from  an office w here there m ust be som ething against a
man to w arrant his d ism issal... ................... there are m any cases
w here a m an holds office at pleasure. A part from  judges and others  
whose tenure of office is governed by statu te, all servants and
officers of the Crown hold office a t p leasu re ....................... It has
always been held. I think rightly, th at such an officer has no right to  
be heard before he is dismissed and the reason is clear. As the  
person having the pow er o f dism issal need not have anything
against the officer, he nedd not give any re a s o n ...............I fully
accept that w here an office is sim ply held a t pleasure the person 
having pow er o f dismissal cannot be bound to  disclose his reasons. 
No doubt he w ould in m any cases tell the officer and hear his 
explanation before deciding to  dismiss him . But if he is not bound to  
disclose his reason and does not do so, then , if th e  court cannot 
require him to  do  so, it cannot determ ine w hether it w ould be fair to  
hear the officer's case before taking action’ .

Finally, it w as contended on behalf o f the plaintiff th at the action is 
based on delictual liability. As stated earlier, the averm ents in the plaint 
d o  not support such a contention and the claim  for Rs. 5 0 .0 0 0  as 
dam ages appears to  be fo r w rongful dism issal. In an action in delict 
the a c t com plained o f should be legally w rongful as regards the  
plaintiff and the plaintiff m ust show that a legal right o f his has been  
infringed. Plainly, the w ithdraw al o f the  Comm ission by the President 
does not constitute an infringm ent o f a right o f the plaintiff. In any 
event, the breach o f a contract by one of th e  parties to  it is not a 
delict -  Principles o f South African Law  by W rite. 5 th  Edition, page 
5 0 1 .
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On a consideration of the matters set out above, it seems clear that 
the plaint does not disclose a cause of action. In this view of the 
matter, it is unnecessary to consider the jurisdictional issue based on 
the immunity of the President in respect of civil proceedings -  section 
23  (1) and the ouster clause embodied in section 106 (5) of the 
1972 Constitution. In the result, the appeal fails and must be 
dismissed However, in alt the circumstances of the case. I make no 
order as to costsof appeal.

JA M E E L, J . - 1  agree.
A ppeal dismissed.


