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SERENDIB COCONUT PRODUCTS LTD.,
(In Voluntary Liquidation) AND OTHERS  

v
COMMISSIONER-GENERAL OF LABOUR AND OTHERS

COURT OF APPEAL 
SRIPAVAN, J.
C.A. NO. 1538/2000 
MARCH 25 AND 
JULY 10, 2003 AND 
MARCH 18 AND 25 AND 
JUNE 16, AND 
AUGUST 25, 2004

Termination of Employment of Workmen (Special Provisions) Act, No. 45 of 
1971, sections 2, 5 and 6(A)(1) -  Permission sought after closure -  Validity -  
Is voluntary winding up a closure?

Held:

i) Application for seeking permission to terminate the services was made 
after the closure of the activities of the company. This is in contraven
tion of section 2. It is null and void.

ii) Voluntary winding up is a closure within the meaning of section 6A.
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Per Sripavan, J.
“The Termination of Employment of Workmen, (Special Provisions) Act is 
a special legislation which makes special provision in respect of the ter
mination of the services of workmen in certain employments by their 
employers. By closure the workmen are suddenly thrown out of employ
ment for no fault of theirs and have to face hardships; that is why the leg
islature gives a discretion to the Commissioner to make an order for com
pensation.”

i) All what the court can do is to see that the power which is claimed falls 
within the four corners of the powers given by the legislature and that 
those powers are exercised in good faith.
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August 27, 2004
SRIPAVAN , J .

The pe titioners are the jo in t liqu idators o f Serend ib Coconut 01 

Products L im ited (here ina fte r referred to as the “Com pany”). The  
fourth to tenth respondents were em ployees o f the said company  
who made com p la in ts to the firs t respondent a lleg ing tha t the ir ser
v ices w ith the sa id com pany were term inated in contravention of 
the p rov is ions o f the Term ination o f Em ploym ent o f W orkmen  
(Specia l P rovis ions) Act, No. 45 o f 1971 as amended. It would  
appea r tha t the com pany c losed down its factory fo r business on  
16th Ju ly 1999 even though sa laries were paid to its em ployees till 
the end o f Ju ly  1999. However, as evidenced by the docum ent 10
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marked X3 an app lica tion was m ade on 27 th  Ju ly  1999 by the  
Deputy Cha irm an and C h ie f E xecu tive o f the com pany, to  the firs t 
respondent seek ing perm iss ion to te rm ina te  the  se rv ices o f the  
employees o f the com pany e ffec tive  from  31s t Ju ly  1999.

Learned P res iden t’s  C ounse l fo r the  pe titione r subm itted tha t 
the com pany w as su ffe ring losses in 1995 as shown by the  Aud ited  
Accounts m arked X1 and the  com pany ’s p roducts m anufac tu red in 
Sri Lanka becam e un -com pe titive  in the  w o rld  m arke t resu lting in 
fu rther losses be ing incu rred  by the  company;, it w as in those c ir
cum stances, a  dec is ion was taken  to vo lun ta rily  w ind -up the a ffa irs 20 

of the com pany and the  pe titione rs  w e re  appo in ted  in o rde r to ove r
see the liqu idation p roceed ings. Neverthe less , the  com pany m ade  
an app lica tion to the  firs t responden t to  te rm ina te  the  se rv ices o f its 
workm en fo r the reasons se t ou t in X3.

As observed by Jayasuriya , J. in Browns Engineering Pvt Ltdv 
Commissioner of Labour and others^) “had such an app lica tion  
been made, the C om m iss ione r o f Labou r wou ld  undoubted ly have  
had the opportun ity  to inqu ire and investiga te  in to the ac tua l neces
sity fo r c losure and a lso the oppo rtun ity  to regu la te  and superv ise  
the process o f c losure accord ing to the a ttendan t c ircum stances 30 
relating to the desired c losure . T ha t oppo rtun ity  was den ied due to 
the hasty and sudden dec is ion o f the pe titione r-com pany to e ffect 
a c losure w ithou t seek ing such perm iss ion and approva l. The pe ti
tioner-com pany in law had the righ t to  take the a fo resa id  dec is ion  
but when such a decis ion is taken, they are liab le  in law  to pay com 
pensation to the em p loyees in te rm s o f the p rov is ions o f sec. 
6(A)(1) o f the Term ination o f Em p loym en t o f W orkm en (Specia l 
Provisions) Act."

In the p resen t app lica tion , it is observed tha t an app lica tion fo r 
seeking perm iss ion was m ade a fte r the c losure o f the activ ities o f 40 
the company. Th is  is in con traven tion  o f sec. 2 o f the said Act as no 
prior w ritten consen t o f the w o rkm en were  obta ined . Accord ing ly, 
section 5 o f the said A c t com es into opera tion  and the e ffect o f such  
te rm ination is tha t it sha ll be null and vo id and be o f no e ffect w ha t
soever. If an act is a nullity, it is au tom a tica lly  null and vo id and  
deprived o f any legal effect.

Learned P res iden t’s Counse l s trenuous ly  con tended tha t “vol-
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untary w ind ing up” is not a “closure" w ith in the meaning o f section  
6 A  of the said Act. W ith all due respect, I am unable to agree with  
th is subm ission. The Term ination o f Employment o f W orkmen so 
(Specia l P rovis ions) Act is a specia l leg islation wh ich makes spe
cia l prov is ions in respect o f the te rm ination o f the services o f w o rk 
men in certa in em ploym ents by the ir employers. Perm ission o f the  
firs t respondent is m andatory prio r to such term ination unless the  
workm an g ives h is consen t in w riting , in advance. Ne ither the prior 
w ritten  consen t o f the  wo rkm en nor the w ritten approval o f the firs t 
respondent was ob ta ined before the c losure o f the company. 
Further, by c losure the workm en are sudden ly thrown ou t o f 
em p loym en t fo r no fau lt o f the irs and have to face hardships. Tha t 
is w hy the leg is la tu re  g ives a  d iscre tion to the firs t respondent to 60 
m ake an o rde r fo r com pensa tion . J .A .N . de S ilva, J. (as he then  
was) in Kamani Chandrika Kumarasinghe v  Someswaran and oth
ers!?) observed tha t the  Com m iss ioner o f Labour is vested w ith a 
d iscre tion to o rde r com pensa tion in te rm s o f section 6 A o f the Act. 
Parliam ent com m its to the firs t respondent the d iscretion to decide  
and if tha t d iscre tion is bona fide exerc ised, no court can interfere  
w ith his dec is ion . A ll w ha t the cou rt can do is to see that the power 
which is c la im ed fa lls  w ith in  the fou r corners o f the powers given by 
the leg isla ture and that those powers are exerc ised in good faith.
As the petition does not d isclose any mala fide aga inst the firs t 70 
respondent, th is court is re luctant to in terfere w ith his find ings.

I agree w ith the subm iss ion o f the learned Counsel fo r the 
respondents tha t the com pany fa iled to com ply with the mandatory  
prov ision o f the Act and as such the o rde r made by the first respon
dent d irecting the com pany to make a paym ent of two months  
sa lary as com pensation fo r each year of em p loym ent cannot be 
cons ide red as unreasonab le . It could not have been the intention of 
the leg isla ture to leave a workm an help less a fte r having provided  
tha t te rm ina tion o f his serv ices is null and void. Patent unreason
ab leness as a ground o f cha llenge was described in Associated so 
Provincial Picture House Ltd v  Wednesbury Corporation<3) as 
“w here a dec is ion is so unreasonab le  tha t no reasonable authority  
cou ld  e ve r have com e to it, then the courts  can in terfe re ; 
to  prove a case o f tha t kind wou ld  require som eth ing overwhe lm 
ing.”
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W hen sub jecting som e adm in is tra tive  ac t o r o rde r to  jud ic ia l 
review, the cou rt is on ly  conce rned  w ith  its legality, namely, whe the r 
the o rde r under a ttack sha ll be a llowed to  s tand. I do not see any  
abuse o f d iscre tiona ry  pow e r on the  pa rt o f the  firs t respondent. 
Since the com pany is unde r liqu ida tion the am oun ts  o rde red by the  
firs t respondent has to be pa id  by the  liqu ida to rs. The  o rde r sough t 
to be quashed is acco rd ing ly  va ried  and the  liqu ida to rs o f the  com 
pany are d irected to pay the  am ounts o rde red by the firs t respon
dent. Sub jec t to  th is  varia tion , the pe titione rs ’ app lica tion  is d is 
m issed, in all the c ircum stances w ithou t costs.
Application dismissed; order varied.


