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Certiorari -  Appointment outside cadre o f Bank -  Absence o f Rules regulating 
procedure for appointment -  Legitimate expectation.
When the appointment made was one outside the normal cadre of the Bank and 
there are no rules regulating the procedure for such appointments, the petitioner 
challenging the appointment and claiming it as being more qualified and 
experienced cannot be said to have a legitimate expectation of being appointed 
to the post. There was no evidence that the Board of Directors abused its powers.

Certiorari cannot issue.
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2. Malloch v. Aberdeen Corporation (1971) 1 W.L.R. 1578, 1596.
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G. P. S. DE SILVA, C. J.

The 1st petitioner who was at that tim e the Assistant General 
Manager (Domestic Credit) of the 1st respondent (National Savings 
Bank) moved the Court of Appeal by way of an application for a writ 
of certiorari to quash the appointment of the 2nd respondent made 
by the 1st and 3rd to 6th and 8th to 10th respondents; and for a writ
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of mandamus directing the respondents to make a fair and impartial 
appointment after due and sufficient inquiry. (The 2nd petitioner had 
earlier withdrawn from the proceedings). The 3rd respondent was the 
Chairman of the 1st respondent bank: the other respondents were 
members of the Board of Directors of the 1st respondent bank.

The 3rd respondent had recommended to the Board of Directors 
that the 2nd respondent be recruited to the 1st respondent bank in 
terms of section  77 of the National Savings Bank A ct to a post 
designated “Deputy General Manager” outside the normal cadre of 
the bank. The recom m endation  was a cce p te d  by the Board of 
Directors and the 2nd respondent was appointed as Deputy General 
Manager with e ffect from 1st August, 1993. Prior to the impugned 
appointment, the 2nd respondent was a public officer and she had 
been seconded from the Ministry of Agriculture, Lands and Forestry 
to the 1st respondent bank as a consultant (Janasaviya Division) in 
August, 1992.

The 1st petitioner averred in his petition that the appointment of the 
2nd respondent was “irregular and wrongful” inasmuch as the Board 
of Directors: (a) failed to advertise the post; (b) failed to notify the 
petitioner and other employees of the 1st respondent bank of the 
vacancy; (c ) ove rlooked  the fa c t tha t the  2nd responden t has 
absolutely no experience in banking. It was further averred that the 
p e tit io n e r w as m ore q u a lif ie d  than  the  2nd  re sp o n d e n t both  
a ca d e m ic a lly  and  by w ay o f e x p e r ie n c e  in ban k in g , and the 
impugned appointment deprived him of his legitimate expectation of 
promotion in the bank where he had served since 1978.

The C ourt of Appea l took the v iew  tha t in appo in ting  the 2nd 
respondent to the post of Deputy General Manager, the Board “had 
not followed the normal practice of advertising the post and calling 
for applications from persons having the required qualifications ... 
There has prima facie been a procedural irregularity which makes the 
appointment of the 2nd respondent open to challenge before this 
court in the exercise of its writ jurisdiction. The procedural irregularity 
or procedural vires goes to the root of the appointment of the 2nd 
respondent to the relevant post. The Board has abused its powers in 
making the said appointment by not following the normal procedure 
and it has to be q u a sh e d ."  The C o u rt o f A p p e a l a llo w e d  the 
application for writ of Certiorari and Mandamus.
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Against the judgment of the Court of Appeal, the 2nd respondent 
has now appealed to this Court. The gravamen of the 1st petitioner’s 
complaint as set out in his petition (and referred to above) savours of 
a den ia l of equa l p ro te c tio n , v io la tiv e  o f A r t ic le  12(1) o f the  
Constitution. The pith and substance of the petitioner’s complaint is 
that the im pugned appo in tm ent was a rb itra ry  and d iscrim inatory 
inasmuch as the normal practice of advertisem ent and calling for 
applications was not followed; the petitioner and other employees 
were not aware of the vacancy, and were deprived of the opportunity 
of apply ing for the post. It was fu rther a lleged that the required 
e xp e rie n ce  in b a n k in g  w as o ve rlo o ke d . On a s c ru tin y  o f the  
averments in the petition it appears to me that it does not articulate a 
ground for the issue of certiorari. Admittedly, the appointment made 
was one outside the normal cadre of the bank. We were not referred 
to any rule fram ed under the National Savings Bank A c t w hich 
regu la tes  the  p ro ce d u re  fo r the  a p p o in tm e n t. The im p u g n e d  
appointm ent was not spec ifica lly  created nor designa ted by the 
Statute, the post be ing one outs ide  the normal cadre. It is very 
doub tfu l w he the r the  p e tit io n e r co u ld  have had a “ le g itim a te  
expectation" of being appointed to the post. There is no evidence to 
support the finding of the Court of Appeal that the Board of Directors 
has “abused its powers” . I accordingly hold that there was no ground 
upon which the Court of Appeal could have issued a writ of certiorari 
to quash the appointment of the 2nd respondent-appellant.

In this view of the matter, it is unnecessary for me to consider in 
this appeal the submission of Mr. E. D. Wikremanayake counsel for 
the 2nd respondent-appellant, that this was a case of an ordinary 
contract between master and servant and therefore the Court of 
A p p e a l w as not c o m p e te n t to  g ra n t c e r t io ra r i to  q u a sh  the  
appointment. (University Council of the Vidyodaya University v. Linus 
Silva(,), See also Malloch v. Aberdeen Corporation<*>).

In the result, the appeal is allowed, and the judgm ent of the Court 
of Appeal is set aside. I make no order as to costs.

ANANDACOOMARASWAMY, J. -  I agree.

DR. SHIRANI BANDARANAYAKE, J.- I agree.

Appeal allowed.


