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Civil Procedure Code, section 86(2) -  Ex-parte judgment -  Decree served on 
defendant -  Should an application to purge default be made with notice to the 
plaintiff?

Held:

(i) The language used in section 86(2) does not seem to suggest that the 
defendant is required to give notice of his application to the plaintiff 
simultaneously with the filing of such application.

(ii) In the absence of a requirement the notice must accompany the filing 
of application in court or words with similar import conveying a mean
ing indicative of a specific time frame, one would be justified in assum
ing that the defendant is at liberty to give notice of such application 
even subsequently.

APPEAL from the judgment of the District Court of Badulla
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WEERASURIYA, J.
This is an appeal arising from the order of the District Judge 01 

dated 02.11.1987, dismissing the application of defendant-appel
lant made in terms of section 86(2) of the Civil Procedure Code, 
seeking to vacate the ex p a rte  decree.

The facts leading upto that application are briefly as follows:

The plaintiff-respondent instituted action against the defen
dant-appellant seeking a declaration of title to the land morefully 
described in the schedule to the plaint, ejectment of the defendant- 
appellant therefrom and damages.

On 30.05.1986, upon the report of the fiscal that summons 10 

had been served on the defendant-appellant, court made order 
directing the defendant to file proxy and answer on 29.08.1986. On
29.08.1986 Mr. Dimbulana filed proxy on behalf of the defendant- 
appellant and court directed him to file answer on 02.11.1986. On
02.11.1986, a final date was granted to the defendant-appellant to 
file his answer on 20.02.1987. On this day, upon the failure of the 
defendant to file his answer, case was fixed for ex p a rte  trial for
31.03.1987. Thus, case was taken up for e x  p a rte  trial on
31.03.1987 and at the conclusion of the plaintiff’s evidence, decree 
was entered in favour of the plaintiff-respondent. Thereafter, upon 20 

the service of the decree, the defendant-appellant filed an applica
tion by way of petition and affidavit seeking to vacate the ex pa rte  
decree entered against him. The plaintiff-respondent objected to
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the said application on the ground that notice of such application 
had not been given to him as required by section 86(2) of the Civil 
Procedure Code. Learned District Judge after hearing submissions, 
upheld the objection raised by the plaintiff-respondent and dis
missed the aforesaid application of the defendant-appellant with 
costs.

At the hearing of this appeal, both parties preferred to tender 
written submissions in lieu  o f oral submissions.

The only matter that arises for determination in this appeal is, 
whether the learned District Judge was correct in upholding the 
objection raised by the plaintiff-respondent that, defendant-appel
lant had failed to comply with the mandatory provision that an appli
cation in terms of section 86(2) must be made with notice to the 
plaintiff-respondent.

Section 86(2) of the Civil Procedure Code is in the following
terms:

“ 86(2) -  W here, w ith in  fourteen days o f the serv ice  o f 
the decree  en te red  aga ins t h im  fo r default, the de fen
dan t w ith no tice  to the p la in tiff m akes app lica tion  to 
a n d  the rea fte r sa tis fies  court, tha t he h ad  reasonab le  
grounds fo r such default, the court sha ll se t as ide  the 
ju d g m e n t a n d  decree a nd  p e rm it the de fendan t to p ro 
ce e d  with h is de fence as  from  the stage o f de fau lt upon  
such term s as  to costs o r o therw ise  as to the court 
sh a ll a p p e a r proper."

In the case of C eylon B rew ery  Ltd. v Jax  F ernando1 it was 
held that section 86(2) of the Civil Procedure Code is the provision 
which confers jurisdiction on the District Court to set aside default 
decree and that jurisdiction depends on two conditions being satis
fied. One condition is that the application should be made within 
fourteen days of the service of the default decree on the defendant.

In the instant case, admittedly the defendant-appellant filed 
the application seeking to purge his default within 14 days of ser
vice of the decree. The question that arises for consideration is 
whether the non-compliance of the requirement to give notice of 
such application to the plaintiff is necessarily fatal.
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It was observed in S ri Lanka G enera l W orkers U nion  v 
S enanayake*

“ tha t w here the requ irem en t g oes  to ju r isd ic tion , i t  is  
unquestionab ly  m anda to ry  a n d  the fa ilu re  to invoke  the  
ju risd ic tion  o f  a co u rt o r  tribuna l w ith in  the p re sc rib e d  
tim e lim it g e ne ra lly  resu lts  in  the co u rt o r  tr ib u n a l la ck 
ing  the p o w e r to d e a l w ith the m atter.”

The following observations of Soertsz, A.C.J. in E dw ard  v de  

SHveP is relevant in examining this question.

“ S om e o f those ru les a re  so  vital, be ing  o f  the sp ir it o f  
the law, o f the ve ry  essence o f ju d ic ia l ac tion , tha t a  
fa ilu re  to com p ly  w ith them  w ou ld  re su lt in  a fa ilu re  o f  
ju risd ic tio n  o r  p o w e r to a c t a n d  tha t w ou ld  re n d e r a n y 
th ing done o r  a n y  o rd e r m ade  the rea fte r d e vo id  o f  lega l 
consequences. The fa ilu re  to observe  o th e r ru les, less  
fundam en ta l as  p e rta in ing  to the le tte r o f  the  law, a n d  
the m atte rs  o f  fo rm  w ou ld  n o t p re ve n t the a cqu is ition  o f  
ju r isd ic tio n  o r  p o w e r to act, b u t w ou ld  invo lve  exerc ise  
o f it  in  irregu la rity .”

The language used in section 86(2) does not seem to sug
gest that the defendant is required to give notice of his application 
to the plaintiff simultaneously with the filing of such application. In 
the absence of a requirement that notice must accompany, the fil
ing of application in court or words with similar import conveying a 
meaning indicative of a specific time frame, one could be justified 
in assuming, that the defendant is at liberty to give notice of such 
application even subsequently. Therefore, the failure to give notice 
to the plaintiff, simultaneously with the filing of the application would 
not amount to a defect which is necessarily incurable.

For the above reasons, I set aside the order of the District 
Judge dated 02.11.1987 and direct him to proceed to inquire into 
the application of the defendant-appellant and make an appropriate 
order in accordance with the law.

This appeal is allowed with costs.

DISSANAYAKE, J. - I agree.
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