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Fundam ental rights - Dispersal o f  persons engaged in a picketing  
campaign - Freedom o f  expression and peaceful a ssem b ly  - Articles 
14(l)(a) and  (b) o f  the Constitution - Permitted restrictions - Article 15(7) - 
Disturbance o f  the public peace  - Sections 95(1) and  95(2) o f  the Code o f  
Criminal Procedure Act.

Four petitioners who were UniversiLy s tu d e n ts  and  o ther University 
s tu d e n ts  organised  a p icketing cam paign  to p ro te s t ag a in s t the 
educational reform s proposed by the G overnm ent. At ab o u t noon on 
30 .07 .1997 there were over 3000 persons asseinbled  outside the Fort 
Railway Station. They were displaying p lacards ag a in st the proposed 
educational reforms. At th a t time the Police Officers were also presen t. 
W hen private buses halted on the road opposite the dem onstrato rs, 
to pick up passengers, the public view of the p lacards was obstructed . 
The dem onstrato rs had then  ru n  on to the road and  pelted stones 
causing  dam age to shops and  in juries to Police Officers. At th a t stage on 
the instructions given by a S u p erin ten d en t of Police who w as also 
present, the Police party used tea r gas b a to n s and  dispersed the 
protestors.

Held :

The Police acted in term s of their powers u n d er sections 95( 1) and  95(2) 
of the Code of Criminal Procedure Code Act to prevent a breach  of the 
peace. There was no infringem ent of the rights of the petitioners 
guaran teed  by Articles 14(l)(a) and  (b) of the C onstitu tion , namely, the 
freedom of expression and peaceful assem bly. Those rights are not 
abso lu te b u t sub jec t in ter alia, to su c h  restric tions as  may be prescribed
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by law in the in terest of public order as provided by Article 15(7) of the 
C onstitution.
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These applications have been filed by four university 
s tu d en ts  in respect of the action taken  by the Police p u rsu an t 
to a  picketing cam paign organised by the Petitioners and  other 
university s tu d en ts . They have been granted leave to proceed 
on the alleged infringem ents of their freedom of speech and 
expression and  the freedom of peaceful assem bly, guaranteed 
by Article 14( 1)(a) and  (b), respectively of the Constitution.

The In ter University S tuden ts  Federation (IUSF) which 
according to the Petitioners consisted of representatives of the 
S tu d en ts  Councils of the U niversities of Peradeniya, Kandy, 
Sri Jayaw ard en ap u ra , K atubedde and  R uhuna, a t a meeting 
held on 23 .7 .97 , decided to engage in a picketing cam paign in 
front of the Fort Railway S tation scheduled  for 30.7.97, 
com m encing a t 1 1.00 a.m . The cam paign w as organised as a 
p ro test against the educational reforms th a t were proposed by 
the G overnm ent. A copy of the m inutes of the meeting of the 
IUSF reflecting the decision to organise the  cam paign has been 
produced m arked P7. Learned President's Counsel appearing 
for the  Petitioners conceded in the course of his subm issions 
th a t the  proposed educational reform s do not pertain  to the
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Universities and  they relate only to the con ten t of s tu d ies  in 
schools. However, he subm itted  th a t the University s tu d e n ts  
have a legitim ate in terest in  the  education th a t is im parted  to 
the s tu d en ts  in schools and  the basis of their adm ission  to the 
Universities. In th is context we have to take note of a  h istoric 
tendency on the  p a r t of the University s tu d en ts  to activate 
universally and  be involved in m atters th a t they perceive as 
being of general and  public im portance, w ithou t restric ting  
their endeavours to the ir welfare and  future. F u rther, the 
freedom s of speech and  expression guaran teed  by Article 
14( 1) (a) of the C onstitu tion  are not restric ted  to m atters  of 
im m ediate concern to a  person  who avails of these  freedom s. 
Hence, I would proceed to an  exam ination of the  m atters  
in issue on the prem ise th a t the decision of the IUSF to picket 
in front of the Fort Railway S tation in order to p ro tes t aga in st 
the proposed educational reform s w as m ade bona fide in a  
process th a t involved the exercise of the freedom s of peaceful 
assembly, speech and  expression guaran teed  by Article 14( l)(b) 
and  (a) of the C onstitu tion.

It is common ground th a t p u rsu a n t to the  decision of the 
IUSF referred to above, a  large nu m b er of persons assem bled  
outside the Fort Railway S tation  a t abou t noon on 30 .7 .97 . The 
Petitioners s ta te  th a t there w ere over 3000 persons an d  the 
Police estim ate is higher. The persons who assem bled  w ere 
displaying placards again st the proposed educational reform s.

It is common ground th a t initially these persons assem bled 
in front of the Fort Railway S tation  and  they occupied the 
paved area w ithout obstructing  the Olcott M aw atha being the 
busy  road which ru n s  in front of the s tation . S u b seq u en t to 
th is point there is a  divergence in the versions of the Petitioners 
and  the Police. The Petitioners claim th a t the Police w ho were 
p resen t in fair s treng th  got b u ses  parked  on the road in front 
of the paved area  w here they w ere picketing in order to prevent 
the public from reading the  p lacards th a t were being exhibited 
by the protesters. The version of the Police is th a t the p ro testers 
were gathered ju s t  by the  place a t w hich bu ses  th a t come from
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the Pettah bus s tan d  stop to pick up the passengers. T hat the 
buses stopped in the norm al course to pick up passengem  and 
in th a t busy hour there w as no endeavour on the part of the 
Police to deliberately stop the buses a t the regular bus  halt.

Olcott M awatha is one of the busiest roads in Colombo 
C entral and  considering the proximity of the Central Bus 
S tand , Pettah, to the place in question, in the norm al course 
several buses would have stopped to pick up passengers near 
abou t the place where the protesters were assem bled. The 
Police would not have had  advance information as to the 
m ovem ents of the pro testers to pre arrange with bus drivers to 
park  the ir buses a t this point. They certainly could not have 
intervened on the sp u r  of the m om ent to compel drivers to park 
their bu ses  laden w ith passengers a t this point merely to 
prevent people from reading w hat was w ritten on the placards. 
Hence I have no difficulty in accepting the version of the Police 
on th is point.

The Petitioners adm it th a t when the buses stopped in 
front of the paved a rea  w here they were assem bled, the 
p ro testers  w ent onto the m ain road. This coincides with the 
version of the Police th a t a t a certain  point the protesters 
invaded the m ain road. This action on the part of the protesters 
would invariably have caused  severe congestion in the heavy 
traffic a t th is busy hour.

It is com m on ground th a t the Police action in dispersing 
the p ro testers com m enced after the they cam e on to the main 
road.

The Petitioners allege th a t a t this stage the Police attacked 
those who were picketing. Tear gas and  a w ater cannon were 
used  and  there w as an  a ttack  with batons and also firing with 
rub b er bullets. Some of the pro testers including one of the 
Petitioners w ere beaten  by the Police w ith batons. At this stage 
the p ro testers  ran  in different directions.
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The version of the Police is different. W hen the p ro testers 
invaded the road, they were ordered to disperse. W hen the 
order to d isperse was not obeyed the  w ater cannon  w as used. 
The Police s ta te  th a t the m achine u sed  for th is purpose 
w ent ou t of order and  the p ro testers who were infuriated  
w ent on a  ram page by attack ing  the Police and  also nearby 
business prem ises. At th a t stage W. A. .Don Gamini, the 
S uperin tendent of Police, (being the m ost sen ior officer present), 
gave instruc tions to the Police party  to u se  tear gas and  finally 
to baton  charge the pro testers who were obstructing  the m ain 
road and  causing  dam age to nearby busin ess  estab lishm en ts. 
It is alleged th a t the pro testers pelted stones causing  dam age 
to vehicles and  shops and  caused  in juries to the Police officers. 
In su p p o rt of th is assertion  the 1st R espondent who had  been 
assigned the ta sk  of taking precau tionary  m easu res in relation 
to the picketing cam paign has  produced in evidence the 
affidavits of two Police constab les who w ere injured in the 
incident w ith Medico Legal Exam ination Reports as to the 
in juries suffered by them . He h a s  also produced sta tem en ts  
m ade to the Fort Police by five persons, who com plain of 
dam age caused  to the ir b u s in ess  estab lish m en ts  by the 
pro testers. These p ro testers have also filed affidavits in C ourt 
in su p p o rt of their com plaints. The Petitioners endeavour to 
explain the dam age to the b u s in ess  es tab lishm en ts  on the 
basis th a t it w as caused  by the Police w hen they used  force to 
disperse the protesters. This version is completely contradicted 
by the affidavits and  sta tem en ts  referred to above. The persons 
who operate these busin ess  es tab lishm en ts  clearly s ta te  th a t 
their prem ises were invaded and  dam age w as caused  by the 
pro testers.

In the circum stances I accept the version of the 1st 
R espondent and  of the S uperin tenden t of Police th a t the 
p ro testers a t a certain  point of tim e becam e u n ru ly  and  defied 
the orders of the Police to d isperse and  not only obstructed  the 
road b u t also, caused  dam age to vehicles and  busin ess  
estab lishm en ts in the neighbouring area.
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In the light of the  aforesaid findings of fact I would now 
exam ine the allegation of the Petitioners th a t the Police 
infringed the ir fundam ental rights of freedom of speech, 
expression an d  peaceful assem bly.

The freedom of peaceful assem bly and  Lhe freedoms of 
speech and  expression, related to such  an assem bly are 
liberties vital to the functioning of a dem ocratic society and 
every citizen is entitled to the exercise of these freedoms by 
virtue of Article 14(1 )(a) and  (b) of Lhe Constitution. However 
they are no t abso lu te  freedoms and their exercise is subject to 
restrictions. The restric tions are implicit in Lhe conferm ent of 
these freedom s in th a t w hat is guaran teed  is Line right of 
“peaceful assem bly". Article 15(2), (3) and  (7) provide tha t the 
exercise and  operation of these freedoms may be subject to 
specific restric tions prescribed by law. W hat is relevant to the 
m atters a t issue  is th a t Article 15(7) provides for restrictions 
to be im posed in ter alia in the in terest of public order. 
The rationale for su ch  restric tions is common to most legal 
system s.

A. V. Dicey in h is fam ous work titled T h e  Law of the 
C onstitution" has  traced the evolution of the "Right of Public 
Meetings." He h as  observed th a t “the right of assem bly is 
nothing more th a n  a resu lt of the view taken by C ourts as to 
individual liberty of person and  individual liberty of speech." 
(10th Edition page 271). In explaining the lim itations to Lhe 
right of public m eetings he has sta ted  as follows:

‘T he  principle, then , th a t a m eeting otherw ise in every respect 
lawful and  peaceable is no t rendered unlawful merely by 
the possible or probable m isconduct of wrongdoers, who to 
prevent the m eeting are determ ined to b reak  the peace, is, it 
is subm itted , well established, w hence it follows tha t in 
general an  otherw ise lawful public meeting cannot be forbidden 
or broken u p  by the m agistrates simply because the meeting 
may probably or natu ra lly  lead to a b reach  of the peace on the 
p a rt of w rongdoers.
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To the application of th is principle there  exist certain  
lim itations or exceptions. They are grounded on the abso lu te  
necessity for preserving the Q ueen’s peace.

First lim itation - If there is anyth ing  unlaw ful in the  conduct 
of the persons convening or addressing  a  m eeting, and  the 
illegality is of a  kind w hich natu ra lly  provokes opponents to a 
b reach  of the peace, the  speakers a t and  the m em bers of the  
m eeting may be held to cause  the b reach  of'the peace, an d  the 
m eeting itself m ay th u s  becom e an  unlaw ful meeting.

Second lim itation - W here a  public m eeting though  the  object 
of the m eeting and  the conduct of the m em bers thereof are 
stric tly  lawful, provokes a  b reach  of the peace, an d  it is 
im possible to preserve or restore the peace by any  o ther m eans 
th a n  by dispersing the m eeting, then  m agistrates, constab les, 
and  o ther persons in au thority  m ay call upon the m eeting to 
disperse, and, if the m eeting does not disperse, it becom es an  
unlaw ful assem bly.

The lim itations or restric tions w hich arise  from the  p a ram o u n t 
necessity for preserving th e  Q ueen 's peace are, w hatever the ir 
extent, - and  as to the ir exact ex ten t som e fair doub t exists, - 
in reality nothing else th a n  res tra in ts , which, for the sak e  of 
preserving the  peace, are  im posed upon  the  ordinary  freedom 
of individuals.”

The situa tion  in the  United S ta tes  is sim ilar and  is fairly 
depicted in the observations of the Suprem e C ourt in the case 
of Hague, Mayor et el vs Committee fo r  Industrial Organisation  
307 US 496 w hich reads as follows:

‘T he  privilege of a  citizen of the United S ta tes  to use  
s tree ts  and park s  for com m unication of views on national 
questions is no t absolu te, b u t relative, and  m u s t be 
exercised in subord ina tion  to th e  general com fort and  
convenience and  in consonance with peace and  good 
order, bu t it m u st not, in the guise of regulation, be 
abridged or denied.”
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The case of Bernard Zoysa vs. the Attorney General1" 
decided by th is C ourt also relates to an  alleged infringement of 
the fundam ental rights guaran teed  by Article 14(l)(a) and (b) 
of the Constitution. The case relates to an  instance where 
certain  m em bers of recognised political parties organised a 
picket and  a “sa tyag raha” a t the M aha Maluwa of the Dalada 
Maligawa in Kandy to pro test against the rising cost of living, 
denial of dem ocratic rights and certain other m atters. The 
C ourt held in ter alia th a t the im pugned action of the Police in 
dispersing those who were gathered was necessary to ensure 
the m ain tenance of public order and was justified.

It has to be noted th a t the m aintenance of peace and order 
is the u ltim ate objective of all legal system s. The freedom of 
peaceful assem bly, speech and  expression are also designed to 
prom ote peace and  order. It, in ter alia, a ssu res  the freedom to 
d issent. The process of decision m aking in public m atters 
is hereby enriched. If d issen t is suppressed  there is eveiy 
likelihood of it taking a devious form which may ultimately 
endanger peace and  order. But, citizens who exercise this light 
shou ld  be ever m indful of the sa lu tary  limitation, that, the 
C onstitu tion  a ssu res  to them  only the freedom of 'peaceful 
assem bly.' An assem bly crosses the line of being peaceful 
w hen the general behaviour of those assem bled leads to a 
reasonable apprehension  th a t they are likely to cause a 
d is tu rb an ce  of the public peace. From th a t point onwards 
those assem bled cease to exercise the fundam ental freedom as 
laid down in Article 14( 1)(b) of the C onstitution. Section 95(1) 
of the Code of Crim inal Procedure Act No. 1 5 of 1979 empowers 
a police officer not below the rank  of Inspector of Police to 
com m and su ch  an assem bly to disperse. The section also 
provides th a t "it shall therefore be the duty of the m em bers of 
su ch  assem bly to d isperse accordingly." Section 95(2) further 
em pow ers the Police to u se  reasonable force to disperse an 
assem bly of persons who do not comply w ith a com m and as 
s ta ted  above. Such  action on the p a rt of the Police would be 
lawful and  canno t constitu te  an  infringem ent of the freedom 
guaran teed  by Article 14(1)(b) of the C onstitution.
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On the facts, as se t ou t above, I hold th a t th e  Petitioners 
and others who assem bled outside the Fort Railway S tation  a t 
noon on 30.07.1997, a t the  com m encem ent of the ir cam paign 
of protest, acted in the lawful exercise of the ir fundam ental 
rights of peaceful assem bly as provided in Article 14( 1) (b) of the 
Constitution. That, the p lacards carried by them  and  their 
p ro test against the proposed educational reform s constitu te  
an exercise of their fundam ental freedom of speech and  
expression. At this stage, the exercise of these  freedom s, were 
not infringed by the 1st Respondent or any o ther Police officer 
p resen t a t the scene. I fu rther hold th a t the assem bly of 
persons including the Petitioners ceased to be peaceful w hen 
som e of them  cam e on to the  road resu lting  in an  obstruction  
of the traffic on the road. At th a t point the  1st R espondent acted 
lawfully w ithin his powers as provided in Section 95( 1) of the 
Code of Crim inal Procedure Code Act No. 15 of 1979, w hen he 
com m anded the assem bly of persons including the Petitioners 
to disperse. The action th u s  taken to com m and the d ispersal 
of the asem bly and  upon  failure to do so, the  u se  of force, to 
d isperse the assem bly of persons including the Petitioners 
is justified  and  do no t constitu te  an  infringem ent of the ir 
fundam ental rights as  alleged by the Petitioners.

The applications are accordingly d ism issed. 1 m ake no 
order as to costs.

BANDARANAYAKE, J . I agree

ISMAIL, J . - I agree

Application dism issed.


