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Right of way of necessity -  Raising of unpleaded issue on prescription half way 
through case -  Is it permitted?- Law relating to right of way by prescriptive 
user -  Prescription Ordinance sections 5, 6, 7, 8, 9, 10 and 11.

The plaintiff-appellant instituted action praying that he was entitled to a right of 
way of necessity. The defendant-respondent prayed for a dismissal of the 
action. The plaintiff-appellant moved to frame an additional issue which was 
based on prescription half way through the trial.

This was objected to by the defendant-respondent and court rejected the said 
issue.

At the conclusion of the trial the District Judge dismissed the action.

H eld  :

(i) Though issues are not restricted to the pleadings, it is equally settled 
law that no party can be allowed to make at the trial a case materially 
different from that which he has placed on record.

(ii) A right of way by prescription has to be established by proof of the exis
tence of the following ingredients, inter alia, -

a) adverse possession;

b) uninterrupted and independent user for at least 10 years to the 
exclusion of all others;

These are matters of fact, and unless such matters are pleaded by the plain
tiff, there would be no way how the opposing party could counter the claim of 
the plaintiff-appellant based on acquiring a right of way by prescriptive user.

APPEAL from the judgment of the District Court of Colombo.
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D ISSANAYAKE, J .
The pla intiff-appellant institu ted th is action praying inter alia, tha t 01 

he was entitled to a right o f way o f necessity ove r the a rea coloured  
in blue, in plan No. 3052 dated 20.2 .1965 (P4) drawn by licensed sur
veyor S.Rajendra, wh ich area a lleged ly is situated between lots No. 
210 and 208/2 belonging to the orig inal defendant.

The orig ina l de fendan t in h is answ er filed, w h ils t denying the  
averments in the p la in t prayed fo r d ism issa l o f the action.

The case proceeded to tria l on 19 issues and a t the conclus ion  
of the trial, the learned D is tric t Judge  d ism issed the action.

It is from  the a fo resa id  judgm en t tha t th is appea l has been pre- 10 

ferred.
Learned counse l w ho appeared fo r the p la in tiff-appe llan t con 

tended that the learned D is tric t Judge was in e rro r when he d is 
m issed the action. The a fo resa id  con ten tion o f learned counse l 
appearing fo r the p la in tiff-appe llan t appears to be based on the  
grounds tha t the learned D is tric t Judge  has fa iled :-
a) to em bark on a p roper ana lys is  and eva lua tion o f ev idence , in 

re la tion to righ t o f w ay o f necessity.
b) to  a llow  the app lica tion  o f the  p la in tiff-appe llan t during the
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course o f the  tria l to  raise an issue on prescrip tive user on the 20 
ground o f acqu is ition o f a right o f way on the basis tha t it was  
not p leaded, and the reby he had fa iled to apprecia te the prin
c ip le tha t ra is ing o f issues is not confined to the pleadings.

The p la in tiff-appe llan t’s case was tha t he was resident a t No. 
208/1 , and he had a bus iness adjo in ing his house, wh ich bore  
assessm en t No. 214. He c la im ed a right o f w ay by necessity over 
land bearing assessm en t No.210 wh ich was in possession o f the  
orig ina l 1 s t and the  2nd defendant-respondents. During the course  
o f ev idence , the  p la in tiff-appe llan t conceded that the prem ises  
occup ied by h im  cons is ted o f tw o assessm ents numbers bearing 30 

num bers 208/1 and 214 wh ich ad jo ins each o ther w ith a common  
door. He sta ted tha t wh ile  he lived a t No. 208/1, his business was  
carried on in p rem ises No. 214. On the p la in tiff-appe llan t conced
ing tha t he had am ple access from  his prem ises to Mutuwal Road  
as they are s itua ted abutting Mutwal Road, it is apparent tha t his 
c la im  of right o f w ay o f necessity  fa ils.

A fte r his d isc losure in his ev idence tha t he had ample access to  
Mutwal Road from  his property and as such his c la im  of a right of 
way by necessity  cannot be mainta ined, he had moved to frame the  
fo llow ing add itiona l issue wh ich was based on prescrip tion half way 40 
th rough the tria l.
Is su e  No. 20:

Has the p la in tiff acqu ired a right o f way over the area marked in 
blue in p lan X to have access to his property by prescriptive user?

The 2nd de fendan t-responden t ob jected to the aforesaid issue  
on the basis tha t ra is ing an unpleaded issue of prescrip tion half 
way through the case w ill cause pre jud ice to the defendant. The  
learned D is tric t Judge agreed w ith the contention of the defendant- 
respondent and had re jected the add itiona l issue.

It is to be observed tha t the princ ip le tha t issues are not restrict- 50 

ed to the p lead ings is well recognized one under our law of civil pro
cedure (Vide Bank of Ceylon v  Chellappapillai )(1>.

It is a lso equa lly  se ttled law, tha t no party can be allowed to  
make at the tria l a case, m ateria lly  d ifferent from  that wh ich he has 
placed on record. Per Gunawardane, J. in Hildon v Munaweera (2>.
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It is in teresting to  note tha t the  p la in tiff-appe llan t institu ted th is  
action p leading in his p la int, a  righ t o f w ay o f necessity. The o rig i
nal 1st de fendant and the 2nd de fendan t-responden t had filed the ir  
jo in t answer and re fu ted the c la im  o f the p la in tiff-appe llan t based  
on the law re lating to the righ t o f w ay o f necessity.

The law  re la ting to righ t o f w ay by p rescrip tive  use r is d ifferent. 
The materia l tha t are necessary to be estab lished by the  p la in tiff 
and the defences tha t are ava ilab le  to a de fendan t are subs tan tia l
ly d ifferent. Raising o f issues on the P rescrip tion O rd inance wh ich  
are not p leaded have been frowned upon by ou r courts. V ide the  
decisions o f G.P Nandias Silva v  T.P Unamboowe (3) and Brampy 
Appuhamy v  Gunasekera (4>.

In Brampy Appuhamy v  Gunasekera {Supra) Basnayake , J. (as  
His Lordsh ip then was) a t page 255 s ta ted :-

“An a ttem pt was m ade to a rgue tha t the de fendan t’s  c la im  was  
barred by P rescrip tion O rd inance (Cap. 55). Tha t p lea is no t taken  
in the p la in tiff’s rep lica tion . The re  is no issue on the  po in t nor is 
there any ev idence touch ing it. The p la in tiff w as represen ted by  
counsel th roughou t the tria l. In these c ircum stances the p la in tiff is 
not entitled to raise the question a t th is  stage . It is se ttled law  tha t 
when, as in the case o f sec tions 5, 6, 7, 8, 9, 10 and 11 o f the  
Prescription O rd inance the e ffec t o f the s ta tu te  is m ere ly to lim it the  
time in wh ich an action may be b rough t and not to  ex tingu ish  the  
right, the court w ill no t take the s ta tu te  in to accoun t un less it is spe 
cia lly p leaded by way o f de fence .”

In G.P. Nandias Silva v  T.P. Unamboowe (Supra) it w as held, 
inter alia where the p lea o f es toppe l has not been taken in the  

' p leadings, no issue m ay be ra ised there in .
Learned counse l who appeared fo r the p la in tiff-appe llan t cited  

Liyanage and others v  Seneviratne <5) and Nadarajah v  David <6) 
and contended tha t the a fo resa id  dec is ions app ly to the fac ts o f the  
case tha t is presen tly be fo re  me.

it is to be observed tha t the dec is ions o f the a fo resa id  two  
appeals were in respect o f pure ques tions o f law, tha t arose on  
pleadings. To be prec ise those dec is ions re la te to ra is ing o f issues  
on matters tha t we re  not dependen t on any facts , they dea l w ith  
pure questions o f law  aris ing ou t o f the p lead ings.
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On the contrary the question presently before me is in respect of 
a plea o f prescription as means o f acquiring a right of way. This is 
dependent on evidence o f establishing a right o f way by prescriptive  
user. A  right o f way by prescription has to be established by proof of 
the existence of the fo llow ing necessary ingredients inter alia that are 
necessary to conclude the existence o f such a right:-
a) adverse possession.
b) un in terrupted and independent user fo r a t least 10 years to the 100

exclus ion o f all o thers.
(section 3 o f the Prescrip tion O rd inance) (cap.81)

The above m atters are all questions o f fact and they have to 
estab lished by cogen t evidence.

There fo re , un less such matters are p leaded by the plaintiff, 
there wou ld be no way how the opposing party could counter the  
cla im  of the p la in tiff-appe llan t based on acquiring a right o f way by  
prescrip tive user.

I am  of the v iew  tha t the acqu is ition o f a right o f way by pre
scrip tive  use r is not a pure question o f law, and is dependent on no  
fac ts too, hence the dec is ions o f Liyanage and others Seneviratne 
(Supra) and Nadarajah v  Daniel (Supra) do not app ly to the facts of 
the action p resen tly  before me.

Thus it appears tha t the learned D is tric t Judge has rightly re ject
ed issue num ber 20  suggested by the pla intiff-appellant.

It is to be observed fu rthe r tha t the learned D istrict Judge had  
righ tly re jected the c la im  o f right o f way by necessity s ince the  
p la in tiff-appe llan t a lready had access to Mutwal Road.

I see no bas is to in te rfe re  w ith the aforesa id judgm ent o f the  
learned D is tric t Judge. Appea l o f the p la in tiff-appe llan t stands d is - 120 

m issed w ith costs fixed a t Rs. 5000/-.

SO M AW ANSA , J . -  I agree.
Appeal dismissed.


