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1976 P r e s e n t : Sirimane, J., and Wanasundera, J.

A. GUNATUNGA—Suspect-Petitioner a n d  THE ATTORNEY- 
GENERAL—Complainant-Respondent

S . C . A p p lic a tio n —85/76
Crim inal P roced u re— A dm inistration  o f  J ustice L aw  S. 7 5 (5 )— R igh t o f  

P olice  O fficer to  h ave access to  su spect during investigation .
7 5 (5 ) o f  the A dm inistration  o f  Justice L a w  reads, “ D u ring  th e  

period  that a suspect is in the la w fu l cu stod y  o f  a Superintendent 
o f  prisons, a M agistrate m ay u pon  app lication  m ade b y  the p o lice  
officer in  charge o f  th e  investigation  authorize such officer to
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h ave  access du rin g  reasonable hours to  such suspect fo r  the 
pu rpose o f  the continuation  o f the investigation  and m ay likew ise 
authorize such  officer to take the suspect fro m  p lace  to  p lace if  
in  the op in ion  o f the M agistrate such action  is considered  
n ecessary  fo r  the purpose o f  the investigation

H eld  : that these provisions d o  not em p ow er a M agistrate to 
authorize a p o lice  officer to  take the suspect out o f  prison  to  a 
p o lice  station or a C rim inal Investigations D epartm ent office fo r  
th e  pu rpose o f  questioning. W hen the section  lays d ow n  that a 
M agistrate m ay authorize the p o lice  officer “  to  have access during 
reasonable  hours to  such suspect ”  it c lea rly  m eans that the 
p o lice  officer m ay be perm itted to  have access to  the suspect w h o  
w ill  rem ain  in  the prison.

T he second part o f  the section  does p rov id e  fo r  a situation  
w h ere  a suspect m ay be  taken out o f  the prison  “  from  p lace  to  
p lace  This, h ow ever, can be perm itted  b y  the M agistrate on ly  
i f  upon  sufficient m aterial in his op in ion  such action  is considered  
necessary fo r  the purpose o f  the investigaton.

P er Sirim ane J : “  U nder the earlier la w  there w as n o  specific 
p rov is ion  to perm it a p o lice  officer to have access to  a suspect 
w h o  has been rem anded. The n ew  A dm in istration  o f Justice L aw  
h ow e v e r  has m ade such provisions so that the p olice  m ay not be  
ham pered  in  their investigations but has at the same tim e 
p rov id ed  adequate safeguards to  ensure that a suspect m ay not 
be  su b jected  to  any undue influence or  co erc iv e  m ethods to  m ak e 
any statem ent b y  p rov id in g  that a M agistrate should  consider 
such  an application  on  its m erits and satisfy  h im self that such  
“  access ”  o r  the taking o f  the suspect “  from  p lace  to  p lace  ”  is 
necessary fo r  the purpose o f  the investigation  . This n ew  section 
does n ot em pow er a M agistrate to  m ake any order w h ich  w ou ld  
resu lt (as it d id  in  this case) to  h andover the factual cu stody  o f  a 
suspect to  th e  p o lice  b y  enabling them  to  take such suspect to  
a  p o lice  station or  C rim inal Investigation  D epartm ent Office
P er  W anasundera, J :  “  S. 7 5 (5 ) seeks to  strike a balance 
betw een  the rights o f  the p o lice  con ductin g  an investigation  in  the 
interests o f  society  and the rights o f  freed om  and lib erty  en joyed  
b y  e v e ry  su b ject in  this country. F o r  the purpose o f  an 
investigation  th e  p o lice  are c learly  entitled  to  m eet the suspect 
and record  his statem ent. N orm ally  this w ou ld  be  a case w h ere  
a  suspect surrenders to C ourt and is rem anded  to  F isca l’s cu stody  
b e fo re  the p o lice  had  an opportun ity  o f  question ing him . W hen  the 
la w  la y s  d ow n  that the M agistrate can authorize the p o lice  officer 
in  ch arge o f  the investigation  to have access d u rin g  reasonable 
h ou rs to  such suspect, it can  o n ly  m ean that the p o lice  officer is 
g iven  the righ t to  approach and com e into the presence o f  the 
suspect in w h atever prison  o r  p lace o f  cu stody  the suspect is 
lo d g e d  and to  have his statem ent record ed  at that p la ce ...........

L ikew ise, in  respect o f  an application  to  take out a suspect, the 
M agistrate should  satisfy h im self that such a taking ou t is 
necessary. A n  order under this section  should be  specific and so 
draw n  as to  restrict to the actual needs o f  the P o lice  investigation .”

A p p lic a tio n  in Revision.

E a r d le y  P e r e r a  with I. M o h a m e d  for Suspect petitioner.

D. S - W i j e s in g h e , Senior State Counsel, w ith P. R a m a n a th a n , 
S tate  Counsel for complainant, respondent.

March 25, 1976. S i r i m a n e , J.—

This is an application for revision of an order dated 6.2-76 made 
by the M agistrate of Gangodawila in case No. B|2144.



200 SIRIM AlfE, J .— Gunatunga v. Attorney-General

The petitioner in this case had surrendered to the M agistrate’s 
Court in connection w ith an alleged offence of m urder as he  
feared to go to the Police Station because “ the police would use 
coercive pressure and third degree methods on him  to get a 
confession. ” The M agistrate remanded him  to Fiscal’s custody. 
Thereafter the Criminal Investigations Departm ent had taken 
over the investigation and made an application to the M agistrate 
to take the petitioner out of the remand prison and to the fourth 
floor of the Criminal Investigations Departm ent for the purpose 
of questioning him and continuing further invsetigations. This 
application was allowed by the learned Magistrate by his order 
of 6|2|76 and consequently it is adm itted that the petitioner was 
taken from the prison to the fourth floor of the Criminal Investi­
gations D epartm ent for questioning. The validity of the order 
of the learned M agistrate and the subsequent action depends on 
the interpretation of Section 75(5) of the Administration of 
Justice Law which reads :

“ 75 (5). During the period tha t a suspect is in  the lawful 
custody of a superintendent of prisons, a M agistrate may 
upon application made by the police officer in charge of the 
investigation authorise such officer to have access during 
reasonable hours to such suspect for the purpose of th e  
continuation of the investigation and may likewise authorize 
such officer to take the suspect from place to place if in  th e  
opinion of the M agistrate such action is considered necessary 
for the purpose of the investigation. ”

This section empowers a M agistrate when a suspect is in the 
lawful custody of the Superintendent of Prisons upon an appli­
cation made by the Police Officer in  charge of an investigation,

(1) to authorise such officer to have access during reasonable
hours to such suspect for the purpose of the continua- 

1 tion of the investigation, and

(2) to authorise such officer to take the suspect from place
to place if in the opinion of the M agistrate such action 
is considered necessary for the purpose of the investi­
gation.

These provisions do not empower a Magistrate to authorise a 
police officer to take the suspect out of prison to a police station 
or Criminal Investigations D epartm ent office for the purpose of 
questioning. Learned Senior State Counsel submitted tha t the 
first part of the section which refers to “ access ’’ is wide enough 
to allow a police officer to take the suspect to a police station or 
Criminal Investigations D epartm ent office for questioning. I am 
unable to agree w ith this submission as in m y view that is indeed
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w hat is expressly sought to be prohibited by these provisions. 
W hen the section lays down that a M agistrate may authorise the 
police officer “ to have access during reasonable hours to such 
suspect ” it clearly means tha t the police officer may be perm itted 
to have access to the suspect who will rem ain in  the prison. I t 
is only the second part of the section tha t provides for a situation 
w here a suspect may be taken out of the prison “ to take the 
suspect from place to place. ” This however can be perm itted by 
the M agistrate only if in his opinion such action is considered 
necessary for the purpose of the investigation. In  other words 
an application to take the suspect from place to place m ust have 
sufficient material to enable the M agistrate to consider the 
reasons for such application and form an opinion as to w hether 
it is necessary tha t the suspect should be taken out of prison to 
any place or from place to place. Thus for instance if a suspect 
surrenders to Court (as in this case) and is remanded to Fiscal’s 
custody and the police have not been able to record his state­
ment, then the earlier part of this section may well apply and 
if an application is made for “ access ” for that purpose it would 
normally be allowed. The police officer will then be in a position 
to visit the prison where the suspect is confined during reasonable 
hours and record his statement. If again for instance the state­
ments so recorded (or any other statements recorded in the 
course of the investigation) require that the suspect be taken 
“ from place to place ” to point out a particular place or recover 
something from a particular place, then an application can be 
made under the second part of the section. There must however 
be sufficient m aterial placed before the Magistrate in such an 
application to enable such M agistrate to consider such material 
and form the opinion tha t it is necessary for the purpose of the 
investigation to take the suspect out of prison to one or more 
particular places. In  either case the suspect must continue to 
remain in the custody to which he has been remanded. The 
learned Senior State Counsel submitted that though the suspect 
was taken to the Criminal Investigation Departm ent office he 
was in Fiscal’s custody as a prison officer accompanied the 
suspect. Though that may be technically so, still, when a suspect 
is taken to the police station or Criminal Investigation Depart­
ment office he is factually in the custody of the police though 
there may be a prison officer present who accompanied the 
suspect from the prison. This is no guarantee that such officer 
would be in  the immediate presence of the suspect throughout 
his stay at such police station or Criminal Investigations Depart­
ment office. The police officer may well take the suspect into 
a room or some other place at such station or office for question­
ing and though the accompanying Fiscal’s officer may know tha t 
the suspect is w ithin the premises of such station or office he
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would be totally unaw are of w hat is happening to the suspect. 
Even the presence of a large num ber of police officers may well 
overawe, the suspect in such circumstances.

Under the earlier law there was no specific provision to permit 
a police officer to have access to a suspect who has been remand­
ed. The new Administration of Justice Law however has m ade 
such provision so that the police may not be hampered in  the ir 
investigation but has at the same time provided adequate safe­
guards to ensure tha t a suspect may not be subjected to any 
undue influence or coercive methods to make any statem ent by 
providing that a M agistrate should consider such an application 
on its merits and satisfy himself th a t such “ access ” or the taking 
of the suspect “ from place to place ” is necessary for the purpose 
of the investigation. This new section does not empower a  
Magistrate to make any order which would result (as it did 
in this case) to handover the factual custody of a suspect to  the  
police by enabling them to take such suspect to  a police station 
or Criminal Investigations D epartm ent office.

The provisions of Section 75 and  other similar provisions of 
the Administration of Justice Law are of great importance in  
that they not only provide the necessary assistance to the police 
in the continuation of an investigation in the interests of justice 
but also ensure to the suspect the safeguard tha t the police will 
not be in  a position to use undue influence, coercive or torturous 
methods in  the course of such investigation. The learned Senior 
S tate Counsel submitted tha t there is no reason to assume tha t 
all police officers yrill resort to such methods. W hilst I agree 
that the large m ajority of police officers especially the m ore 
senior officers act w ith a due sense of responsibility and propri­
ety the same unfortunately cannot be said of all of them and 
hence the need for these salutory provisions. Even the Evidence 
Ordinance enacted in 1895 prohibits the  proof of a confession 
made to a police officer [as there may be instances (isolated 
though they may be) of such confession being obtained by undue 
influence or coercive methods. These provisions are still neces­
sary safeguards in the larger interests of justice. The trend in 
recent times has not helped to inspire any greater degree of confi­
dence as the abuse of power, especially by the more subordinate 
officers has become increasingly frequent. In  these circumstan­
ces the very salutory provisions of Section 75 and other similar 
provisions of the Administration of Justice Law  enacted by the 
legislature must be carefully noted by Magistrates as it is their 
responsibility to see tha t these provisions are translated into 
meaningful action for the benefit of both the inquiring officers 
on the one hand and the safety and protection of the suspect on 
the other. It is therefore the duty of M agistrates to examine and
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consider each application under this section on its m erits before 
they exercise the discretion vested in  them  and not to allow such 
applications as a m atter of course w ithout much scrutiny.

The learned M agistrate was of the view that though there is 
no specific provision in the Administration of Justice Law to 
authorise the suspect to be taken to the Criminal Investigation 
D epartm ent office, still the provisions of Section 74 which require 
a  M agistrate to assist the conduct of an investigation when appli­
cation is made to him, were wide enough to justify the order he 
made. I t is sufficient to state that the assistance referred to in 
tha t section is to make and issue “ appropriate orders and 
processes of Court. ” I t is needless to state that such orders 
m ust be ones tha t a M agistrate is empowered by law  to make 
and pot any order.

For these reasons I am of the view that the order made by the 
learned M agistrate dated 6.2.76 perm itting the suspect to be 
taken by the police to the fourth floor of the Criminal Investi­
gation D epartm ent for questioning is not w arranted under Section 
75 aforesaid and J  therefore set aside that order.

W a n a s u n d e r a , J.—

While I agree w ith the judgm ent of my brother and the order 
he proposes to make, I think this is a m atter of some impor­
tance in the adm inistration of criminal justice, that it may be 
useful if I were to add my own views to w hat he has stated.

The facts are briefly stated in my brother’s judgment, and 
there is no need for me to recapitulate them. This m atter con­
cerns the powers of the Police conducting an investigation in 
respect of a person who is suspected of committing an offence 
and is remanded to fiscal custody. This is provided for in 
section 75 (5) of the Administration of Justice Law.

Senior State Counsel who appeared for the Police stated tha t 
in this matter, on the authority of an order made by the 
learned Magistrate, the suspect had been taken out of . the 
prison to the office of the C.I.D. on more than one occasion for 
interrogation, and his statem ent recorded a t such la tte r place.

I t  would appear tha t the State claimed this power before 
the learned M agistrate and sought to justify  it before us on the 
basis tha t the provisions of section 75 (5) were wide enough to 
allow it. Learned Senior S tate Counsel argued tha t the right 
of access to the prisoner and the righ t to take him from 
place to place enabled the Police to remove the suspect from
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the precincts of the prison to their own office for the purpose 
of the investigation, and this would include the interrogation 
and the recording of his statement.

Such an argument is not w arranted by the plain meaning of 
tue words in section 75 (5), nor does it take into account the 
reform this law seeks to achieve in comparison to w hat obtain­
ed prior to it.

Section 75 (5) seeks to strike a balance between the rights 
of the Police conducting an  investigation in  the interests of 
society and the rights of freedom and liberty enjoyed by every 
subject in this country. For the purpose of an investigation the  
Police are clearly entitled to m eet the suspect and record his 
statement. Normally this would be a case, as my brother points 
out, where a suspect surrenders to court and is remanded to  
fiscal custody before the Police had an opportunity of question­
ing him. When the law says tha t the Magistrate can authorise 
the police officer in charge of the investigation to have access 
during reasonable hours to such suspect, i t  can only mean tha t 
the police officer is given the right to approach and come 
into the presence of the suspect in whatever prison or place of 
custody the suspect is lodged and to have his statem ent recorded 
at that place.

In  the course of his submissions, Mr. Wijesinghe argued 
that as the suspect was accompanied by a prison official w hen 
he was removed to the C .ID . headquarters for questioning, th e  
suspect continued to remain d e  ju r e  in fiscal custody. We indi­
cated to counsel that in a m atter of this nature we would like 
to view it realistically in  the light of experience rather than  
go by appearances, and mere concepts. Section 75 (5) m ust be 
considered against the background of the imperative provisions 
of the law which declare tha t the maximum period a suspect 
can be allowed to remain in  the custody of the Police is 24r 
hours exclusive of the time taken for the journey to the nearest 
Magistrate. Section 75 (5) gives the Police only certain limited 
rights in respect of the suspect. An order under this section 
cannot effect a change of custody so as to retu rn  the suspect 
back to the custody of the Police. A Magistrate must therefore 
be careful to see that the order he makes complies w ith the 
law and will not leave room for the Police to exercise d e  ju r e  
or d e  fa c to  custody over the suspect.

Section 75 (5) also enables the  Police to get authority from 
a Magistrate to take a suspect from place to place. These are 
necessary powers for the purposes of a thorough and efficient 
investigation. The Police owe a duty to the community, and 
the lack of proper investigation may even m ilitate against the 
interests of the suspect- Apart from the recording of the sus-
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pect’s statem ent, there are other steps which are adjuncts to a  
proper inquiry, such as the checking of statem ents and the 
search for other evidence. The Legislature mindful of these 
needs has in  its wisdom provided for a suspect to be taken, 
from place to place for these purposes. B ut this is a limited, 
power and cannot be allowed to be used as a lever for gaining, 
wider powers than perm itted by the law.

Those salutary provisions of our law, which ensure tha t a> 
suspect will not be detained by the Police but should be placed 
in fiscal custody, w ill be nullified if Magistrates deal w ith 
these m atters cursorily in a routine manner. In  exercising these 
powers it is not intended that the M agistrate should ac t 
mechanically like a cog in  a machine on the mere application 
of the Police, once proceedings are set in motion. In  this section 
the M agistrate is interposed as an arbiter over competing, 
rights and it is his duty to bring to bear an independent 
judgm ent when called upon to exercise the  powers reposed in 
him. To safeguard the citizen from being deprived of his consti­
tutional and lawful rights is a duty of the Courts and this 
has a bearing not only in regard to the adm inistration of justice,, 
but go to the  foundation of our civil and political institutions.

A M agistrate should reali^p that a weighty and serious res­
ponsibility is cast on him in the exercise of these discretionary 
powers. He should remind himself tha t it is incumbent on ..those 
who may be called upon, in the discharge of their duties, to 
make orders, which may have the effect of encroaching on the 
personal liberty of others, to see tha t those duties are perform ed 
carefully and conscientiously as intended by the Legislature.

Accordingly, when an application is made under the provi­
sions of section 75 (5), the Magistrate m ust scrutinise tha t 
application and see w hether the m aterial placed before him 
justifies the making of an order. W here access to the  suspect 
is sought, he should, as far as possible, ascertain the purpose 
for which, and the period during which, access is required. 
Likewise, in respect of an application to take out a suspect, 
the M agistrate should satisfy himself tha t such a taking out 
is necessary. An order under this section should be specific and 
so draw n as to restrict it to the actual needs of the Police inves­
tigation.

The order of the learned Magistrate in  this case falls short 
of these standards. Since the Police have already taken action 
in  pursuance of the order, I would p r o  fo r m a  set aside the 
order dated 6th February 1976.

O r d e r  s e t  asidei.


