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CAREEM
v

SIVASUBRAMANIAM AND ANOTHER

COURT OF APPEAL 
UDALAGAMA, J. AND 
NANAYAKKARA, J.
CA 66/93 (F)
D.C. COLOMBO CASE NO. 7552/RE 
AUGUST 1,2002

Civil Procedure Code, section 760A -  appellant dies pending appeal -  
Substitution -  Mode of filing application -  Affidavit only -  Is it valid? -  Who 
is a "proper person to be substituted” -  Purpose of substitution -  Rules under 
Article 136 of the Constitution -  Rent Act, section 27.

The plaintiff-appellant instituted action under section 27 of the Rent Act to eject 
the defendant-respondent. The action was dismissed. The plaintiff appealed. 
Pending appeal, the plaintiff died. The petitioner moved court by filing an affi­
davit to be substituted on the basis of a deed of gift in her favour.

Held:

(i) Section 760A does not specify the mode of filing an application; an affi­
davit only is valid; it need not accompany a petition.

(ii) In the event of the death of a party substitution would be for the pur­
pose of representing the deceased solely for the purpose of prosecut-
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ing the action and nothing more.

(iii) The inquiry to determine a “proper person" under section 760A is one 
to ensure the continuation of the appeal after the change of status in 
the action and not to decide the rights of parties.

P e r  Udalagama, J.

“Although the Court of Appeal need to determine who the "proper person”
would be by reference to Rules made under Article 136, no such Rules have
been in fact made in regard to substitution in a pending case in appeal.”

(iv) The “proper person” need not be a heir, executor or administrator but 
would include a person who had been gifted with the premises by the 
deceased on a deed of gift - he is substituted for only the specific pur­
pose of prosecuting the appeal.

An APPLICATION for substitution pending appeal.
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October 29, 2002

UDALAGAMA, J.

T h e  p la in tiff-a p p e lla n t filed  D .C . C o lo m b o  case  N o .75 52 /R E  01

u n d e r the p ro v is io n s  o f se c tion  27  o f the  R en t A ct, No. 7 o f 1972, inter 
alia, to  e je c t the  d e fe n d a n t-re s p o n d e n t from  the  p re m ise s  m ore fu lly  

d e sc rib e d  in the  sch e d u le  to the  p la int.

T h e  lea rn e d  A d d itio n a l D is tric t Ju d g e  d ism issed  the p la in tiff’s 

a c tion  and  the  p la in tiff a p p e a le d  th e re fro m . W h ile  the appea l w as 

p en d ing  the  p la in tiff-a p p e lla n t d ied  on o r a b o u t 0 2 .0 5 .2 0 0 0 . The  p e ti­

tio n e r to  th is  a p p lica tio n  m o ve s  th is  co u rt fo r su bs titu tion  in the room  

o f the d ece a se d  p la in tiff-a p p e lla n t to  w h ich  a pp lica tion  the  d e fe n ­

d a n t-re s p o n d e n t o b jec ts . T h is  o rd e r p e rta in s  to  th a t o b je c tio n . ic
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T h e  le a rn e d  C o u n s e l fo r  th e  d e fe n d a n t- re s p o n d e n t ra ise d  2 

o b je c tio n s  to  th is  a p p lic a tio n , nam e ly , th a t th e re  is no  v a lid  a p p lic a ­

tion  b e fo re  th is  c o u rt a n d  th a t th e  d e e d  o f g ift N o. 381 d a te d

2 5 .1 0 .1 9 9 5  on  w h ic h  th e  p e tit io n e r  c la im s  title  to  th e  rig h ts  o f the  

o rig in a l p la in tiff-a p p e lla n t is bad  in la w  a n d  th a t in a n y  e v e n t th e  

p e titio n e r is s ta tu to r ily  b a rre d  fro m  m a k in g  th is  a p p lic a tio n .

T h e  s u b m is s io n  o f th e  le a rn e d  C o u n s e l fo r  th e  d e fe n d a n t-  

re s p o n d e n t a p p e a rs  to  be  th a t in th e  a b s e n c e  o f a p e titio n  a c c o m ­

p a n y in g  an  a ffid a v it a d m itte d ly  filed  o f re c o rd  th a t th e re  is no  va lid  

a p p lic a tio n  fo r  s u b s titu tio n . 20

It is c o n c e d e d  th a t th e  a p p lic a b le  p ro v is io n  in an  in s ta n c e  o f a 

ch a n g e  o f s ta tu s  o f a  p a rty  w h e n  an  a c tio n  is p e n d in g  in th e  C o u rt 

o f A p p e a l is the  p ro v is io n s  o f s e c tio n  7 6 0 A  o f th e  C iv il P ro c e d u re  

C ode.

It is a ls o  u n d is p u te d  th a t th e  s a id  p ro v is io n s  d o  n o t s p e c ify  

the  m o d e  o f filin g  o f s u c h  a p p lic a tio n  a n d  I w o u ld  re je c t th e  c o n ­

te n tio n  o f th e  le a rn e d  C o u n s e l fo r  th e  re s p o n d e n t th a t an  a ff id a v it 

o n ly  is n o t a  va lid  a p p lic a tio n  a n d  th a t an  a p p lic a tio n  to  re c tify  a 

d e fe c t in th e  re c o rd  re q u ire s  a p e titio n  to  a c c o m p a n y  an  a ffid a v it.

In th e  in s ta n t c a s e  th e  a ff id a v it f ile d  o f re c o rd  on  1 7 .0 6 .2 0 0 0  c o n - 30 

ta in s  a ll th e  n e c e s s a ry  d e ta ils  in c lu d in g  re a s o n s  n e c e s s ita tin g  th e  

s u b s titu tio n . In th e  in s ta n t c a s e  th e  p e tit io n e r  m o v e s  to  be  s u b s ti­

tu te d  in th e  roo m  o f th e  d e c e a s e d  p la in tiff  on  th e  b a s is  o f th e  

a fo re s a id  d e e d  o f g ift. Im p o rta n tly , a n n e x e d  w ith  th e  a ff id a v it is th e  

re le v a n t c e rtif ic a te  o f d e a th  o f th e  p la in t if f -a p p e lla n t,  m a rk e d  X 1, 

c o n firm in g  th e re b y  th e  d e a th  o f th e  o r ig in a l p la in tiff -a p p e lla n t, a n d  

c o n s e q u e n tly  th a t th e  re c o rd  is re n d e re d  d e fe c tiv e . It is a ls o  

o b s e rv e d  th a t th is  c o u rt had  on  an  e a r lie r  o c c a s io n , a p p a re n tly  to  

re g u la riz e  th e  a p p lic a tio n  c o n s e q u e n t to  th is  o b je c tio n  h ad  d ire c t­

ed th e  p e tit io n e r  to  file  a  p e titio n  e v e n  th o u g h  a t a la te r s ta g e  40 
w h ich  p e titio n  file d  th e re a fte r  a p p e a rs  to  be  id e n tic a l in re s p e c t o f 

the  a v e rm e n ts  a p p e a rin g  in th e  a ff id a v it  re fe rre d  to  a b o v e . 

P a ra g ra p h  7 o f th e  a ff id a v it re fe rs  to  th e  re lie f c la im e d  a n d  the  

a p p lic a tio n  o f th e  p e tit io n e r  is u n a m b ig u o u s .

I am  in c lin e d  to  the  v ie w  th a t th e  b a s is  fo r  an  a p p lic a tio n  u n d e r 

the  p ro v is io n  o f s e c tio n  2 6 0 A  re fe rre d  to  a b o v e , in th e  e v e n t o f the  

d e a th  o f a p a rty  w o u ld  be  fo r th e  p u rp o s e  o f re p re s e n tin g  the
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d e c e a s e d , so le ly  fo r  the  p u rp o s e  o f p ro s e c u tin g  the  a c tion  and 

n o th in g  m ore . In th is  c o n te x t the  a rg u m e n t o f the  le a rn e d  C ou nse l 

fo r  the  d e fe n d a n t-re s p o n d e n t c h a lle n g in g  th e  a p p lic a tio n  o f the 

p e titio n e r fo r  s u b s titu tio n  on  th e  b a s is  th a t the  o rig in a l a c tio n  be ing  

o n e  u n d e r the  p ro v is io n s  o f the  R e n t A c t and  th a t the  a c tion  be ing  

o ne  o f a p e rs o n a l n a tu re  and  o u g h t to  a b a te  on  the  d e m ise  o f the 

p la in tiff is a m a tte r to  be d e te rm in e d  a t the a rg u m e n t and  I w ou ld  

ho ld  th a t su ch  m a tte r w o u ld  no t be  re le v a n t to  an  in q u iry  to  a p p o in t 

a “ p ro p e r p e rs o n ” to  be  s u b s titu te d  o r e n te re d  in the  reco rd  in p lace  

o f o r in a d d it io n  to  th e  p a rty  w h o  d ie d  as p ro v id e d  fo r by the  p ro v i­

s io n s  o f th e  sa id  s e c tio n  7 6 0 A .

T h is  in q u iry  to  d e te rm in e  a “p ro p e r p e rs o n ” , u n d e r the p ro v i­

s io n s  o f s e c tio n  7 6 0 A  re fe rre d  to  a b o ve , in m y view , is one  to 

e n s u re  th e  c o n tin u a tio n  o f th e  a p p e a l a fte r  the  ch a n g e  o f s ta tu s  in 

the  a c tio n  and  no t to  d e c id e  the  righ ts  o f p a rties .

I w o u ld  a lso  h o ld  th a t the  a u th o r itie s  as c ited  by the  lea rn e d  

C o u n s e l fo r  the  re s p o n d e n t m ore  p a rtic u la rly  the  fa c ts  as re fe rred  

to  in the  ju d g m e n ts  o f Dheerananda Thero v  Ratnasara Thero<1> 

a nd  Ghouse v  Ghouse.i2> w o u ld  be re le v a n t a t the  a rg u m e n t and  to 

be c o n s id e re d  a t th is  s ta g e  w o u ld  be p re m a tu re . A s s ig n ifica n tly  

c o n c e d e d  by th e  le a rn e d  C o u n s e l fo r  the  d e fe n d a n t-re s p o n d e n t the 

re le v a n t s ta tu to ry  p ro v is io n s  in s e c tio n  7 6 0 A  as re fe rre d  to above  

u n d e r w h ich  s u b s titu tio n  is e ffe c te d  d u rin g  the  p e n d e n c y  o f an 

a p p e a l is the  p ro v is io n s  o f s e c tio n  7 6 0 A  o f the  C iv il P ro ce d u re  

C o d e  and  no o the r, a n d  a lso  as s ta te d  in the  w ritte n  s u b m iss io n  of 

the  le a rn e d  C o u n s e l fo r  th e  d e fe n d a n t-re s p o n d e n t the  C o u rt of 

A p p e a l w o u ld  be  m a k in g  a d e te rm in a tio n  on a q u e s tio n  o f fa c t on ly  

as to  w h e th e r  the  p e tit io n e r  is a “ p ro p e r p e rs o n ” to be s u b s titu te d  in 

the  p la ce  o f th e  d e c e a s e d -a p p e lla n t.

A lth o u g h  the  C o u rt o f A p p e a l n e e d s  to  d e te rm in e  w h o  the 

“ p ro p e r p e rs o n ” w o u ld  be , b y  re fe re n c e  to  R u les m ad e  u n d e r A rtic le  

136 o f th e  C o n s titu tio n , it is c o n c e d e d  th a t no such  R u les have 

b e e n  in fa c t m a d e  in re g a rd  to  s u b s titu tio n  in a p e n d in g  ca se  in 

a p p e a l. It is a lso  no t d is p u te d  th a t su ch  d e te rm in a tio n  as to w h o  the 

“p ro p e r p e rs o n ” to  be  s u b s titu te d  in th e  p la ce  o f a d e c e a s e d  party  

w o u ld  be b a s e d , as s ta te d  e a rlie r, on the  o p in io n  o f the  C ou rt, on  a 

fin d in g  o f fa c t. I w o u ld  a lso  d is a g re e  w ith  th e  le a rn e d  C o u n se l fo r 

the  d e fe n d a n t-re s p o n d e n t th a t th e  a ffid a v it filed  by the  p e titio n e r on
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1 7 .0 6 .2 0 0 0  a s  re fe rre d  to  a b o v e , d id  n o t s u p p o rt th e  p e titio n  file d  3 

m o n th s  la te r on  th e  d ire c tio n  o f c o u rt, a s  f irs tly  th e re  a p p e a rs  to  be 

no su ch  d ire c tio n  in th e  p ro v is io n s  o f s e c tio n  7 6 0 A  re fe rre d  to  

a b o ve , th a t s u c h  a p p lic a tio n  n e e d  to  b e  file d  b y  w a y  o f a p e titio n  

a n d  a n  a ff id a v it .  T h e  a u th o r ity  o f  A tto rn e y  G e n e ra l v 

C handrasenaW  c ite d  b y  th e  le a rn e d  C o u n s e l fo r  th e  d e fe n d a n t-  

re s p o n d e n t w o u ld  n o t a pp ly . S e c o n d ly , fo r  th e  re a s o n  th a t th e  a ff i­

d a v it a lre a d y  file d  c o n ta in s  a d e q u a te  m a te r ia l to  e n a b le  c o u rt to  

c o n s id e r  th e  a p p lic a tio n  a n d  a s  in a n y  e v e n t th e  p e titio n  w o u ld  o n ly  

re -ite ra te  th e  m a te ria l a v e rre d  in th e  a ffid a v it, th e  n e c e s s ity  to  file  a 

p e titio n  in a d d it io n  to  th e  a ff id a v it w o u ld  n o t in a n y  w a y  p re ju d ic e  

the  d e fe n d a n t-re s p o n d e n t.

T h e  p e tit io n e r  is in a n y  e v e n t s e e k in g  to  be  s u b s titu te d  in the  

p la ce  o f the  d e c e a s e d  s o le ly  fo r  th e  p u rp o s e  o f p ro s e c u tin g  the  

a p p e a l (p a ra g ra p h  7 o f th e  a ffid a v it)  a n d  I w o u ld  d is a g re e  w ith  the  

le a rn e d  C o u n s e l fo r  th e  d e fe n d a n t- re s p o n d e n t th a t th e  p e tit io n e r  by 

th is  a p p lic a tio n  is s e e k in g  to  re p re s e n t th e  e s ta te  o f th e  d e c e a s e d . 

A s w o u ld  be  d ire c te d  by  th is  c o u rt in p u rs u a n c e  o f th e  a p p lic a tio n  

the  o n ly  o rd e r  th a t th is  c o u rt c o u ld  m a k e  w o u ld  be  th a t th e  “p ro p e r 

p e rs o n ” to  be  s u b s titu te d  in p la c e  o f th e  d e c e a s e d -a p p e lla n t w o u ld  

be the  p e titio n e r fo r  th e  lim ite d  p u rp o s e  o f p ro s e c u tin g  th e  a p p e a l 

and  n o th in g  m ore .

In the  c irc u m s ta n c e s  th is  c o u rt w o u ld  n o t d e e m  it p ro p e r to  

c o n s id e r th e  rig h ts  o f the  p e tit io n e r  to  be  so  s u b s titu te d  v is-a -v is  the  

p ro p e r a d o p tio n  o f th e  p e tit io n e r  in a c c o rd a n c e  w ith  th e  M u s lim  law  

o r the  s ta tu to ry  b a r a s  p u rp o rte d ly  c o n ta in e d  in th e  p ro v is io n s  o f 

s e c tio n  2 7  o f the  R e n t A c t re fe rre d  to  a b o v e .

T h is  c o u rt w o u ld  o n ly  c o n s id e r  w h e th e r  o r n o t the  p e tit io n e r  is 

in the  o p in io n  o f c o u rt a p ro p e r  p e rs o n  to  be  a p p o in te d  in th e  p la ce  

o f the  d e c e a s e d  party , to  p ro s e c u te  th e  a p p e a l. T h e re  a p p e a rs  to 

be no a lle g a tio n  th a t th e  p e tit io n e r  is m e n ta lly  u n s o u n d  o r th a t sh e  

is a m in o r u n s u ita b le  to be  s u b s titu te d  in the  p la c e  o f the  d e c e a s e d  

a p p e lla n t to  p ro s e c u te  th e  a p p e a l.

A s  he ld  b y  th is  c o u rt on  s o m e w h a t s im ila r  c irc u m s ta n c e s  in 

Law ana G unaseke ra  v  H em a w a th ie  & o th e rs ,<4> d e c id e d  on  

0 9 .0 9 .2 0 0 2 - in th e  a b s e n c e  o f a n y  d ire c t io n  v id e  p ro v is io n s  o f s e c ­

tion  7 6 0 A  a fo re s a id , th e  “ p ro p e r p e rs o n " to  be  s u b s titu te d  n e e d  not
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be a  heir, e x e c u to r  o r a d m in is tra to r, b u t as a lso  held  in th a t case, 

a  p e rso n  w h o  had  b e e n  g ifte d  w ith  the  p re m ise s , the  su b je c t m a t­

te r o f the  su it, b y  th e  d e c e a s e d  on  a d e e d  o f g ift w h ich  on  the  face  

o f th e  d o c u m e n t, a s  in the  in s ta n t ca se , a p p e a re d  to have  been 

p ro p e rly  a tte s te d  a n d  e x e c u te d  co u ld  be d e c la re d  a “p ro p e r p e r­

s o n ” to  be  s u b s titu te d  in p la ce  o f th e  p la in tiff-a p p e lla n t so le ly  to 

p ro s e c u te  th e  a p p e a l.

I w o u ld  a llo w  w ith  c o s ts  th is  a p p lic a tio n  o f the  petitioned to be 130 
s u b s titu te d  in th e  p la ce  o f th e  d e c e a s e d -a p p e lla n t so le ly  fo r the 

p u rp o s e  p ro s e c u tin g  th is  a p p e a l. It m u s t a lso  be m e n tio n e d  th a t in 

a n y  e v e n t a  m a tte r fo r  d e c is io n  a t the  a rg u m e n t p ro p e r w ou ld  be 

the  rig h ts  o f p a rtie s  as a t th e  d a te  o f the  in s titu tio n  o f th is  a c tion  and 

th e re fo re  no  p re ju d ic e  c o u ld  be  c a u s e d  to the  righ ts  o f p a rties  as at 

th e  d a te  o f th e  in s titu tio n  o f th e  a c tio n .

N A N A Y A K K A R A , J . -  I a g re e .

A pp lica tion  allowed.


