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Fundamental Rights -  Article 12 (1) of the Constitution -  Promotion of 
petitioners as teachers Class I of Sri Lanka Teacher Education Service 
(SLTES) in violation of the Constitution of the SLTES -  Cancellation of 
appointments for such violation -  Alleged appointment of nine officers in 1999 
who were similarly circumstanced -  Meaning of equal protection of the law.

The petitioners stated that they were officers in the Sri Lanka Teacher 
Education Service (SLTES) serving in Class II Grade I. In response to a circular 
dated 17.09.2001 issued by the 1st respondent (Additional Secretary, Public 
Service Commission) they applied for selection to class I of the SLTEC. They 
were selected for promotion to Class I and given appointments dated 
05.05.2002. But on 22.10.2002 the petitioners’ appointments were cancelled 
on the ground that promotion had been effected in violation or the Constitution 
of the SLTES.

The petitioners submitted that they were confirmed officers who were eligible 
for promotion but in 1999 nine officers in Class II Grade I who were also 
unqualified had been promoted to Class I. Hence their rights under Article 12(1) 
of the Constitution had been infringed.
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According to the Constitution of the SLTEC, for promotion to Class I, the 
petitioners should have a minimum of five years satisfactory service in Class II 
Grade I. But at the time the petitioners applied for promotion they had only one 
year of service in Class II Grade II.

The petitioners alleged that the nine others who were promoted in 1999 did not 
have five years service even in an acting capacity in Class II grade 1. The 
petitioners failed to make those nine others respondents to this application.

In 1999 nine Class II grade I officers had been promoted to Class 1 by the 
Cabinet of Ministers under powers contained in Article 55 (1) of the 
Constitution. However, since the 17th Amendment to the Constitution, the 
power of appointment devolved on the Public Service Commission. The 
Commission was therefore not in a position to make appointments contrary to 
the SLTES minutes, without the requisite qualifications on the part of the 
petitioners.

Held:

1. As nine persons alleged to have been illegally promoted to Class I in 1999 
were not made respondents, the petitioners are not entitled to challenge 
those appointments.

2. Article 12 of the Constitution guarantees equal protection of the law and not 
equal violation of the law.

Per Bandaranayake, J.

‘Two wrongs do not make a right.....The authorities cannot act illegally in
one case because they had acted illegibly in other cases”.

3. Although in 1999 or 2002 promotion to Class II may have been made after 
back dating of appointments of officers in Class II Grade I, which was 
irregular the Public Service Commission cannot be compelled to act 
illegally for the mere reason that illegal appointments had been made 
previously. In the present case one argument adduced was that in 1999 
promotions were made after back dating appointments of Class II Grade I 
officers. Here the 1st and 3rd petitioners’ appointment to Class II Grade I 
were back dated but not the 15th petitioner’s appointment to Class II Grade 
I. However, all three appointments were cancelled. The petitioners cannot 
rely on such appointments and compel the Public Service Commission to 
act illegally on the basis that illegal appointments had been made 
previously.

4. The petitioners have failed to establish that there had been a violation of 
Article 12(1) of the Constitution.
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SHIRANI BANDARANAYAKE, J.

The pe titio ne rs  w e re  o ffice rs  o f the  S ri lanka  Teache r 
Education Service (here ina fte r re ferred to as SLTES) under the  
M inistry o f Human Resource Deve lopm ent, Education and Cultura l 
Affa irs and cla im ed tha t at the tim e o f the filing o f th is app lication  
they were serv ing in C lass II G rade I. The 1st pe titioner was  
a tta ched  to the Teache r E duca tion  In s titu te  a t S a liyapu ra , 
Anuradhapura as the Head o f the Institu tion whereas the 2nd and  
3rd petitioners were the Acting P residen t o f the W ayam ba National 
College o f Education B ing iriya and National Co llege o f Education, 
Ada lachchena i, respectively.

The pe titioners cla im  tha t the ir fundam enta l rights guaranteed  
in te rm s o f A rtic le 12(1) o f the Constitu tion were v io la ted by the 1st 
to the 10th respondents by the ir dec is ion , a llow ing som e officers  
who were s im ila rly c ircum stanced to be prom oted to C lass I o f the  
SLTES and by cance lling the prom otions g iven to the petitioners. 
They prayed fo r an o rde r from  th is Court d irecting the 1st to 10th 
respondents to re instate the pe titioners in C lass I of the SLTES w ith  
effect from  15.05.2002.

T h is  C ou rt g ran ted  leave to p roceed  fo r the a lleged  
in fringem ent o f A rtic le 12(1) o f the Constitu tion .
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The case fo r the pe titioners ’ is as fo llows:
By a c ircu la r dated 17.09.2001, issued by the 1st respondent, 

addressed to all Heads and /o r P residents o f Institu tions engaged in 
Teache r E duca tion  unde r the  M in is try  o f Hum an Resource  
Developm ent, Education and Cu ltu ra l A ffa irs, applications were  
inv ited from  su itab ly qua lified persons in C lass II G rade I for 
considera tion fo r prom otion to C lass I o f the SLTES (P1).

The three pe titioners had applied fo r the said promotion and 
they we re  in te rv iewed on 18.02.2002 (P2). Accord ing to the  
petitioners, abou t 30 o fficers o f C lass II G rade I had faced the  
in te rv iews out o f wh ich s ix persons (6) were se lected fo r promotions  
to  C lass I, wh ich included the three petitioners.

By le tte rs o f appo in tm ent dated 05.05.2002, issued by the 1st 
respondent, the petitioners were promoted to C lass I o f the SLTES  
w ith e ffect from  15.05.2002. (1P1, 2P1 and 3P1). On o r about 
22 .10.2002, the pe titioners had received le tters from  the 1st 
respondent, in form ing the petitioners tha t the ir promotions to C lass  
I of the SLTES have been cance lled w ith immediate effect as the  
Educa tion  Se rv ice  C om m ittee  has observed tha t the said  
prom otions have been effected in vio la tion o f the Constitu tion o f the  
SLTES (1P2, 2P2 and 3P2).

The petitioners subm itted tha t a lthough the ir promotions were  
cance lled , n ine o fficers who were sim ilarly circumstanced on the  
basis o f the ir qua lifica tions and serv ice in C lass II Grade I were  
prom oted to C lass I w ith effect from  15.11.1999 by the predecessor 
to the 1st respondent and the said prom otions were not cancelled  
(P7). The petitioners fu rther subm itted tha t a lthough the officers  
who were s im ila rly c ircum stanced were promoted in 1999, such 
prom otions were backdated w ithou t any cancella tion whereas with  
such backdating the 2nd pe titione r’s promotion was subsequently  
cance lled . The 1st and the 3rd petitioner were never given any such  
backdating.

The pe titioners c la im ed that by the cancella tion of their 
prom otions to C lass I when there were sim ilarly c ircumstanced  
office rs whose prom otions were not annulled, the petitioners were  
sub jected to arbitrary, capric ious and d iscrim inatory trea tm ent by  
th e ls t  to 10 respondents.

30

40

50



sc Seelawansa Them and Two others v Tennakoon, Additional
Secretary, Public Service Com. (Shirani Bandaranayake, J.) 245

The respondents have c learly  s ta ted the ir position in the  
affidavit o f the 2nd respondent, v iz ., the  Cha irm an o f the  Pub lic  
Service Comm ission. T he ir con ten tion is tha t the re  is a m andato ry  
requirement in te rm s o f the M inu tes o f the SLTES Service and the  
Gazette Extraord inary No. 1070/13 dated 11.03.1999 (P3), tha t an  
app lican t fo r p rom otion to C lass I o f the  SLTES shou ld  have a  
m inimum  o f five yea rs sa tis fac to ry  se rv ice  in  C lass II G rade I o f the  
SLTES. Accord ing ly the 2nd responden t has taken the position tha t 
the petitioners were p rom oted to C lass II G rade I o f the SLTES w ith  
effect from  01 .09 .2000 and the ir app lica tions fo r prom otions were  
made on ly in Sep tem ber 2001 wh ich is ju s t a fte r one yea r o f serv ice  
in C lass II G rade I o f the SLTES.

W ith regard to the a lleged d iscrim ina to ry  trea tm ent, the 2nd  
respondent subm itted tha t in 1999, the  n ine app lican ts who were  
prom oted had app lied fo r C lass I w he reas the pe titione rs a t tha t 
time had app lied fo r C lass II G rade I. There fo re , the  2nd respondent 
contended tha t the pe titioners and the n ine o thers had not applied  
fo r the sam e prom otion and hence the m arks ob ta ined by ind ividua l 
applicants o r the com parison w ith  the nine o the rs  re ferred to by the  
petitioners is irre levant and unwarranted. The  sa id n ine app lican ts  
applied and prom oted to C lass I in 1999, whereas the petitioners  
had app lied fo r C lass 1 p rom otions on ly in 2001. The 2nd  
re sponden t th e re fo re  subm itte d  tha t the re  canno t be any  
com parison between the nine o thers and the pe titioners as they do  
not come w ith in the sam e class.

It is com m on ground tha t the pe titioners app lied fo r p rom otion  
to C lass I o f the SLTES in te rm s o f the advertisem en t dated  
17.09.2001. Accord ing to the said advertisem en t a person had to 
possess the fo llow ing, to be e lig ib le  fo r such promotion:

(a) five years sa tis fac to ry serv ice in C lass II G rade I; and
(b) be confirm ed in C lass II G rade I.
The pe titioners were prom oted to C lass II G rade I by letter 

dated 15.08.2001, w ith e ffect from  01 .09 .2000 (2R 1 , 2R2 and 2R3). 
App lica tions fo r the prom otion to C lass I were ca lled on 17.09.2001  
and adm itted ly  by tha t time, the pe titioners had ju s t com ple ted on ly  
one year in C lass II G rade 1. The pe titioners were con firm ed by  
le tte r dated 22 .04 .2002 (1P7) and the c losing date fo r the said
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p rom o tions  w as on 12 .10 .2001 . A cco rd ing  to  the  le tte r o f 
con firm a tion it was to  be effective from  0.1.01.1995. Th is le tter was  
however cance lled by le tte r dated 30.10.2002 and the confirmation  
in the pos t o f C lass II G rade I w as to be w ith effect from  01.09.2000  
(1P5 and 1P6). Accord ing ly a t the time o f the closure o f the 
app lica tions fo r the said positions the petitioners did not have five 100 

years sa tis facto ry serv ice in C lass II G rade I. Moreover, they were  
not even confirm ed in tha t G rade as the letters o f confirmation, 
though backdated w ith e ffect from  01.09.2000 were sent only in 
2002. There fo re  the  petitioners a t the time they made the ir 
app lica tions , w e re  not qua lified  even to be considered for 
prom otion to C lass I o f the SLTES.

The pe titioners con tended tha t when applications were called  
fo r the p rom otions to C lass I, w ha t was sta ted was tha t it should be  
from  officers w ith  sa tis fac to ry serv ice o f not less than five years in 
a post ‘scheduled under Class II Grade I of the service’. The no  
con ten tion was tha t as the word used was ‘scheduled’ and not the  
word ‘under’ alone, w ha t it conveyed was tha t the persons who  
have been acting in such positions fo r the said period and later 
confirm ed in such posts were also e lig ib le to apply fo r promotion to  
C lass I. The petitioners contended that they were confirmed officers  
in C lass II G rade I.

A lthough the petitioners were confirmed in C lass II G rade I 
they were so confirm ed on ly on 01.09.2000. It is common ground  
tha t the app lica tions were ca lled and in terv iews were held in 
February 2002. The basic requ irem ents fo r the promotions to C lass 120 

I inc luded the app lican ts to have five years satisfactory service 
in Class II Grade I. The pe titioners have not shown that they have  
fu lfilled th is bas ic requ irem ent and one cannot see as to how they 
could be qua lified fo r p rom otions w ithou t the basic qualifications.

The pe titioners re ferred to p rom otions to C lass I in 1999 where  
nine o fficers were prom oted from  C lass 2 G rade 1 to C lass o f the  
SLTES. The ir position was that, a t tha t time those nine officers did  
not have five years even in an acting capacity in C lass II G rade I. 
There fo re  the pe titione rs ’ c la im  was that they have been treated  
d iffe ren tly  when those persons were prom oted to C lass I w ithout 130 
considering the basic qua lifica tions. However, it is to be noted that 
the petitioners, to begin w ith have not made those nine persons
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respondents to th is app lica tion . There fo re  the petitioners cannot 
now cha llenge the ir appo in tm ents . Furtherm ore the petitioners and  
those nine prom otees were not cons idered fo r p rom otions to C lass  
I o f the SLTES at the sam e time, as those prom otees had applied  
and promoted in 1999 whereas the pe titioners had app lied fo r C lass  
I p rom otions on ly in 2001.

Be that as it may, it is now well se ttled law that every  
differentia tion is not a d iscrim ina tion and c lass ifica tion wh ich could m o  
be identified as ‘good and va lid ’ canno t be trea ted as arbitrary. As  
pointed out by Ja in Kagzi, (The Constitu tion o f India, Vol. II pg. 210) 
fo r a c lass ifica tion it wou ld be necessary to sa tis fy  two basic  
considera tions wh ich are as fo llows:

(a) tha t the c lass ifica tion m ust be founded on an in te llig ib le  
d ifferentia wh ich d is tingu ish persons tha t are grouped in 
from  others who are left ou t o f the  g roup , and

(b) tha t the d iffe ren tia  m ust bear a reasonab le , o r a rational 
re lation to the ob jec ts and e ffec ts sough t to be ach ieved .

The basic norm  the re fo re  is tha t unequa l canno t be trea ted as 150 
equals as well as equa ls canno t be trea ted  as unequals. Equal 
opportun ity there fo re  is fo r equa ls w ho  are s im ila rly  c ircum stanced  
in life.

The pe titioners ’ re fe rence to p rom otions to C lass I in 1999, to  
indicate unequal trea tm en t canno t the re fo re  be taken into account 
to show tha t the den ia l o f p rom otions to pe titione rs to C lass I in 
2001 is d iscrim ina to ry fo r severa l reasons. Firstly, the firs t se t of 
promotions were in 1999 and the p rom otions in question were  
made in 2001. There fo re  these prom otions be long to two d iffe rent 
groups and cannot be cons ide red as p rom otions tha t we re  g iven on 160 

a com parative basis. Secondly, accord ing to the docum ents  dated  
09 .07 .1999  (1P9) and 27 .09 .1995  (2P 7 ), the  backda tin g  o f 
appo in tm ents g iven to pe titioners we re  on the basis o f C ab ine t 
decisions. Thirdly, as subm itted by the learned S ta te  Counse l for 
the respondents quite correctly, the p rom otions wh ich  were g iven in 
1999, the Cabinet o f M in is ters had acted in te rm s o f A rtic le  55(1) o f 
the Constitu tion wh ich em powered them  to take dec is ions regard ing  
appointments. S ince the enac tm en t o f the 17th Am endm ent to the  
Constitu tion, the Public Serv ice Com m iss ion is em powered to make
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appo in tm ents. The cum ula tive  e ffect o f these provisions is that, the 170  

Public Serv ice Com m ission now has to function in term s of the  
M inutes o f the SLTES wh ich are applicab le fo r the re levant 
prom otions. There fo re  there is no possib ility fo r the Public Service  
Com m ission to  ac t con tra ry to  the sa id M inutes o f the SLTES w ith  
regard to the  p rom otions to C lass I.

It is not d isputed tha t the petitioners neither had five years  
serv ice in C lass II G rade I o f the SLTES nor confirmed in that G rade  
at the time o f the ir app lica tions fo r promotion to C lass I of the 
SLTES. There fo re , in a s ituation where the petitioners have not 
fu lfilled the requ irem ents to be promoted to C lass I, it would be iso 
contrary to law if the Pub lic Service Comm ission takes steps in 
order to promote them . In fact the decision in C.W. Mackie and Co.
Ltd. v  Hugh Molagoda, Commissioner-General of Inland Revenue 
and others (1) had considered the legal point in issue and it was  
held tha t A rtic le 12 o f the Constitu tion guarantees equal protection  
o f the law and not equal v io la tion of the law. Stating that, for the 
com pla inan t of unequal trea tm ent to succeed he m ust demonstrate  
unequal trea tm ent in the perfo rm ance o f a law ful act, Sharvananda,
C.J., was of the v iew  that,

“Bu t the equa l trea tm en t guaranteed by Artic le 12, is 190 

equal trea tm en t in the perform ance o f a law ful act. Via  
Artic le 12, one cannot seek the execution of an illegal act. 
Fundam enta l to  th is postu la te o f equal trea tm ent is tha t it 
should be re ferab le to the exerc ise o f a valid right, 
founded in law  in con trad is tinc tion to an illegal right which  
is va lid in law.”
A s im ila r v iew  was taken in Gamaethige v Siriwardene and 

others^2) and in Jayasekera v Wipulasekera <3).
In Gamaethige’s case the pe titioner was the General Secretary  

of the Sri Lanka G overnm ent C lerica l Union and was released for 200 

full tim e Trade Union work. In view  of pe titione r’s partic ipation in a 
strike from  17.07.1980 to 12.08.1980, he was treated as having  
vaca ted his em ploym ent, bu t la ter on appeal he was reinstated. 
Earlie r in 1973 the pe titione r’s name had been registered in the 
wa iting list fo r G overnm ent Quarters. In June 1984 prio r to the  
pe titione r’s re ins ta tem ent in service, the pe titioner’s e lig ib ility for 
quarters was re-exam ined, and upon it being reported that he was
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not in service, his nam e was de le ted from  the wa iting list for 
Government Quarters. He a lleged d iscrim ina tion sta ting tha t 
preferentia l trea tm ent was accorded to the respondent and four 
others who were not in the wa iting list and ano the r em ployed on  
con trac t a fte r re tirem en t w ho  had been g iven G ove rnm en t 
Quarters though the ir nam es were not in the  wa iting list. Referring  
to the com pla in t made by the pe titione r and cons ide ring  w he the r 
there was any in fringem ent o f A rtic le  12 (1) o f the Constitu tion , 
Fernando, J. observed that,

“Here the pe titione r’s a llega tion tha t these persons were  
not in the wa iting list and /o r we re  not e lig ib le  fo r Genera l 
Service Q uarters am oun ts  to an a llega tion tha t quarte rs  
were a llocated in breach o f the re levan t rules. Two  
wrongs do not make a right, and on proo f o f the  
com m iss ion o f one w rong the equa l p ro tec tion o f the law  
cannot be invoked to ob ta in re lie f in the fo rm  o f an orde r  
com pelling com m iss ion o f a second  w rong .”
An identica l v iew  was taken in Jayasekera’s case {supra) 

where G.P.S. de S ilva, J. (as he then was) c iting T.V. Setty v 
Commissioner, Corporation of the City of Bangalore W s ta ted that, 
the authorities canno t act illega lly in one case because they have  
acted illega lly in o the r cases.

A s im ila r approach was taken by the Indian Courts in the  
applicab ility o f A rtic le 14 o f the Indian Constitu tion wh ich is the  
corresponding A rtic le to A rtic le  12 o f ou r Constitu tion . In Ram 
Prasad v Union of Indian it was s ta ted that,

“the guaran tee under A rtic le  14 canno t be understood as 
requiring the au thorities to act, illega lly in one case  
because they have acted illega lly in o the r cases. No one  
can contest tha t a w rong m ust be extended to him  as well 
in o rde r to sa tis fy  the prov is ions o f A rtic le  14.”

In Chief Commissioner v Kitty Puri (6) it was c learly s ta ted that,
“But the respondent No. 1 canno t contend that because  
the soc ie ty and the governm en t have illega lly shown  
favour to som e persons, then th is Court m ust compel 
them  to com m it ano the r illega lity  to show  favour to 
respondent No. 1 in the sam e way. Th is is not the
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m eaning o f equa lity guaranteed by Article 14 of the  
Constitu tion .”
On a considera tion of the aforementioned materia l placed  

before th is Court it is ev iden t that, a lthough there may have been  
prom otions made consequent to backdating of appointments to 
C lass II G rade I, the pe titione rs  canno t now rely on such 250 
appo in tm ents and seek to be promoted to G rade I on that basis, as 
an au thority cannot be com pelled to act illegally in a case for the  
mere reason tha t it has acted illega lly in previous cases.

A governm ent authority w ill have to deal w ith all persons, may 
it be an appo in tm ent, promotion, transfe r or a d ism issal, in 
con fo rm ity  w ith the standard  norms wh ich are not arbitrary, 
irra tional, capric ious o r unreasonable. Equal treatm ent does not 
mean tha t one could act illega lly to avoid d iscrim ination.

For the reasons aforesaid, I hold that the petitioners have not 
been successfu l in es tab lish ing tha t the ir fundam enta l rights 260 

gua ran teed  in te rm s o f A rtic le  12(1) were v io la ted  by the  
respondents. Th is app lication is accord ing ly d ism issed. In all the  
c ircum stances of th is case there w ill be no costs.

JAYAS INGHE , J . - l agree.
U D A LA G A M A , J . - I agree.
Application dismissed.


