
CA
David Kannangara v Central Finance Ltd.
__________ (Amaratunga, J.)__________ 311

DAVID KANNANGARA  
v

CENTRAL FINANCE LTD.

COURT OF APPEAL 
AMARATUNGA, J.
C. A. REV. 1266/02
D. C. POLONNARUWA 13/CLAIM 
SEPTEMBER 25, 2003

Execution of Decree -  Vehicle seized by Fiscal -  Claim to vehicle seized by 
Finance Company to Court -  Civil Procedure Code section 241 -  Should the 
claim be made to the Fiscal? -  Should the application be made in the same 
case?

HELD:

i) Section 241 do not prohibit the making of a claim straight to the Court 
which ordered the seizure of the property.

Per Amaratunga, J.,

‘There is nothing in section 241 to prohibit such a course of action an 
every procedure not prohibited shall be deemed to be permitted.”

ii) Assigning a number to an application is a matter for Court. What was 
necessary was to bring the claim before Court with Notice to the 
judgment Creditor. If at all, it is a technical defect which has not caused 
any prejudice to the Judgment Creditor.

APPLICATION in Revision from the Order of the District Court of 
Polonnaruwa.

W. Dayaratne with Ms. R. Jayawardena for petitioner.

Geoffrey Alagaratnam for the respondent.

Cur. adv. vult.

October 15, 2004

AMARATUNGA, J.

This is an app lica tion to revise an o rde r m ade by the learned  
District Judge o f Po lonnaruwa in an inqu iry  re la ting to the cla im  
made by the responden t in respect o f a veh ic le  se ized by the F iscal 
in execution o f a decree passed by tha t Court in favou r o f the
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pe titione r in an action filed by the petitioner against one A.D. 
W ije ra tna , who is not a party to th is application. The facts which are 
re levant to th is app lica tion are as fo llows.

The pe titioner filed action No. 7428/98 against the said 
W ije ra tna  c la im ing Rs. 500000/= due to him  in consequence o f a 
m oney transaction he had w ith the said W ijeratna. He has also  
obta ined an in terim  in junction preventing the said W ijeratna from  
d isposing veh icle No. 58/0767 which the said W ije ra tna had in his 
possess ion. A fte r ex parte tria l aga inst W ije ra tna the Court entered  

. ju d gm en t in favour of the present petitioner.
Before W rit o f execution was issued, the present respondent 

finance com pany made an app lica tion to Court cla im ing that it was  
the abso lu te ow ne r of the said vehicle and therefore the said 
veh ic le  should be re leased to the respondent company. By that 
tim e the fisca l has not se ized the veh icle in execution of the decree  
entered by Court. The learned Judge having observed that tha t was  
not the stage in wh ich such app lica tion could be made, refused the  
app lica tion and remarked tha t the finance company should make  
its app lica tion a t the p roper stage.

Subsequently , the fisca l in execution o f the decree entered in 
favou r o f the pe titione r se ized the veh icle and advertised it fo r sale  
by pub lic auction . The finance com pany then made an application  
to  Court c la im ing the veh ic le  as it was not liable to be sold in 
execu tion  o f the decree en te red in favour of the petitioner.

A t the inquiry, a represen ta tive  gave evidence on behalf o f the 
finance company. He sta ted tha t the finance company was the  
abso lu te  ow ne r o f the veh ic le ; it w as le t to  one Samarasinghe of 
Kurunega la  on a hire purchase agreem ent; the said Samarasinghe  
de fau lted  to pay the hire purchase instaments; when the company  
wanted to repossess the veh icle it was not to be found in the 
possess ion o f Sam aras inghe ; subsequently  they learnt that the  
H ingurakgoda Police had de ta ined th is vehicle in connection with  
an a lleged crim ina l o ffence; the rea fte r the com pany learnt tha t the 
fisca l had advertised th is veh ic le  fo r sa le by public auction and that 
the judgm en t c red ito r (the petitioner) had no right to get th is vehicle  
se ized and so ld in sa tis fac tion o f the decree entered against 
W ije ra tna . He acco rd ing ly asked that the vehicle be handed over to
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the finance com pany wh ich  was abso lu te  ow ne r o f the veh ic le . A  
copy o f the reg is tra tion ce rtifica te  o f the  veh ic le  was produced in 
Court m arked B. The com pany ’s rep resen ta tive ’s ev idence was the  
only ev idence led a t the inquiry. No ev idence was led by the  
petitioner to show  tha t th is judgm en t deb to r W ije ra tna  had any righ t 
to the vehicle. The rea fte r the learned Judge  m ade o rde r ho ld ing  
tha t the finance com pany was the abso lu te  ow ne r o f the  veh ic le  
and tha t it was no t liab le to be se ized and so ld in execu tion  o f the  
decree entered in favou r o f the  petitioner. The judge  m ade o rde r to 50 

hand ove r the  veh ic le  to the responden t finance com pany. Th is  
revision app lica tion is aga ins t tha t order.

Severa l po in ts have been urged in suppo rt o f the revis ion  
application. The firs t po in t w as tha t s in ce  the  finance com pany did  
not make any c la im  to the veh ic le  be fo re  the fisca l w ho  se ized it 
and in the absence o f any c la im  m ade to the  fisca l and his report to  
Court regard ing such c la im , an inqu iry  unde r section 241 cou ld  not 
have been held. The  pe titione r’s pos ition  is tha t an inqu iry  under 
section 241 o f the C iv il P rocedure  Code m ust necessarily  p recede  
by a c la im  before the fisca l who sha ll the reupon repo rt to  C ou rt 60 

about the cla im . It is true tha t in te rm s o f section 241, the fisca l has  
to report the cla im  to the C ou rt and an investiga tion into the cla im  
is to be held thereafte r. Th is  is the usua l way o f com m encing  an 
investigation under section 241. H owever the te rm s o f section 241 
do not proh ib it the m aking o f a c la im  s tra igh t to the Court wh ich  
ordered the se iz ing o f the property. If a person having a va lid  cla im  
in respect o f a property se ized by fisca l was unaware o f the se izure  
but la ter learns abou t the p roposed auction o f the property, canno t 
the c la im ant make his c la im  s tra igh t to Court by way o f a petition, 
w ithout firs t making his cla im  be fo re  the fisca l?  There is noth ing in 70 
section 241 to p roh ib it such a course o f action and eve ry procedure  
not proh ib ited shall be deem ed to be perm itted . W ha t is necessary  
is to p lace the c la im  be fo re  Court. F isca l’s report is one w ay o f 
bringing the c la im  to the notice o f C ourt. Bu t any o the r m ethod fo r 
bringing the c la im  to the notice o f C ou rt is no t proh ib ited . O nce the  
Court is notified o f a c la im  tha t a p rope rty  is not liab le to be se ized  
and sold, the C ou rt has ju risd ic tion  to investiga te  such c la im .

There fo re  I ho ld tha t the finance  com pany was p roperly  be fo re  
Court when it made its c la im  s tra igh t to Court by way o f petition
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and a ffidav it and tha t the Court had ju risd ic tion to hold an 
investigation into such claim .

The second point raised was that the cla im  had been made by 
way of a separate application w ith a d ifferent number and not as an 
application in the same case where the w rit has been issued. 
Assign ing a num ber to an application is a matter fo r the court. W hat 
was necessary was to bring the c la im  before Court w ith notice to the  
judgm ent cred itor a t whose instance the property had been seized. 
Thus the point raised, if at all, is a technical defect which has not 
caused any pre judice to the judgm ent creditor.

The third point was that the certificate o f registration o f the  
vehicle has not been produced to show  that the finance company  
was the absolute owner o f the vehicle. However a copy o f the  
Registration Certificate had been produced marked ‘B ’.

The petitioner has not led any evidence to show that his 
judgm ent debtor had any kind o f legal right to the vehicle and that it 
was liable to be seized and sold in satisfaction o f the decree entered  
in his favour. In the absence o f any such material, the learned Judge  
had come to a correct find ing on the materia l before him . I do not 
see any reason to revise tha t order. Accord ing ly the revision  
app lica tion is d ism issed w ith costs in a sum  o f Rs. 5000/=.
Application dismissed.


