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Rent Act, No. 7 of 1972, Sections 22(2) (bb) (ii), 22(7), 27(1) -  Landlord acquiring 
ownership whilst being the landlord.

The plaintiff-appellant sought to eject the defendant respondent in terms of section 
22(2) (bb) (ii) of the Rent Act. Plaintiff’s action was dismissed on the ground that he 
had acquired ownership of the said premises after the defendant became his 
tenant, which fact acted as a statutory bar -  section 22(7). On appeal -

Held:

1. The plaintiff-appellant has acquired ownership of the said premises whilst 
being the landlord of the defendant respondent; the statutory bar in section 22(7) 
would not be applicable to him.

The proviso is specific and must be within its terms. It does not include a landlord 
who was the landlord of the premises let before the tenancy arose.

APPEAL from the Judgment of the District Court of Mount Lavinia.
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A. A. M. Marleen with M. R. M. Ramzeen for plaintiff-appellant.

Vernon Boteju with P. Sivaloganathan for the defendant-respondent.

Cur. adv. vult.

July 21, 1997.
ISMAIL, J.

The plaintiff-appellant instituted action by a plaint dated 16.6.86 
seeking to have the defendant-respondent ejected from the premises 
ca lled  ‘St. M a lo ’ bea rin g  assessm en t No. 29 at E libank Road, 
Colombo 5, having deposited  w ith the Com m issioner of National
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Housing a sum of Rs. 10,690/- being the equivalent of five years' rent 
for payment to the tenant in terms o f section 22(2)(bb)(ii) of the Rent 
Act. At the conclusion of the trial the learned D istrict Judge by his 
judgment dated 3.2.94 came to the finding in favour of the plaintiff that 
he is not the owner of any other residential premises, that he has 
terminated tenancy of the defendant by a notice to quit dated 2.9.85 
and tha t he has depos ited  the e q u iva le n t o f five  years rent as 
a foresa id . The standard  rent of the  sa id  p rem ises for a month 
exceeded Rs. 100/- and its authorised rent was Rs. 176.16 per month. 
However, the plaintiff’s action was dism issed on the ground that he 
had acquired ownership of the said prem ises after the defendant 
becam e his tenant, w h ich  fa c t a c te d  as a s ta tu to ry  ba r to  the 
institution of this action in terms of section 22(7) of the Rent Act. The 
plaintiff-appellant seeks to have this finding set aside in this appeal.

It appears from the Fiscal Conveyance No. 20344 dated 8.10.56 
(P8) that the premises in suit owned by F. R. Deveson and Mrs. Beryl 
Deveson, who carried on business as F. R. Deveson and Co. were 
purchased by Norman Usoof Ali on 15.12.55 when it was exposed to 
a public sale by virtue of a writ of execution issued on 12.6.53 in an 
action bearing No. 27586/M in the District Court, Colombo.

The plaintiff claimed that he is the owner of the premises and took 
up the position that his brother Norman Usoof Ali who purchased the 
said property held it on trust for him, and as confirmation, he referred 
to the recitals to that effect in the special power of attorney dated 
1.12.77 (P12) granted by Norman Usoof Ali who was then living abroad 
to facilitate the transfer of the said property to him by deed. The said 
premises were transferred by Norman Usoof Ali through the holder of 
the specia l power of a tto rney to the p la in tiff by deed of transfer 
No. 381 dated 2.2.79 (P11) attested by D. B. Danny de Silva, N.P.

The plaintiff stated in his evidence that he was in occupation of the 
premises since the year 1950 and that as Mrs. Beryl Deveson had 
only a fiduciary interest in this property which was subject to a fide- 
com m issum , he entered in to  a lease agreem en t No. 102 dated  
17.8.59 (P9) with her, valid for a period of ten years from 1.7.59, to 
safeguard his right of possession in the event of her death. Before the 
expiry of the period of the said lease, the p la in tiff him self as the 
landlord leased out the said premises to the defendant for a period of
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four years by a lease agreem en t No. 211 dated  15.9.65 (P10) 
attested by S. Hari Hara Aiyer, N.P.

The learned District Judge has accepted the submission on behalf 
of the defendant that the p la in tiff was barred from instituting this 
action by section 22(7) of the Rent A ct as the ow nersh ip of the 
premises was acqu ired  by him on transfe r deed No. 381 dated 
21.2.79 (P11) a fte r the d e fend an t cam e into occupa tio n  of the 
prem ises consequ en t to  the  a fo resa id  lease agreem en t da ted  
15.9.65 (PIO). The position taken up by the plaintiff that he was the 
owher of the premises as his brother held it on trust for him since its 
purchase by him at the fiscal sale until the date of the formal transfer 
by deed P11 was not accepted by the trial judge.

Learned Counsel for the p la in tiff-appe llan t subm itted that the 
p ro h ib itio n  re fe rre d  to in se c tio n  22 (7 ) o f the  Rent A c t is not 
applicab le to the p la in tiff who was adm itted ly the landlord of the 
defendant prior to the date of his acquisition of the ownership of the 
premises by the deed of transfer P11 in 1979.

According to the relevant provisions of section 22(7) of the Rent 
Act, no action or proceedings for the ejectment of the tenant of any 
premises referred to therein shall be instituted, where the landlord is 
the owner of not more than one residential premises, on the ground 
that the landlord of such premises has deposited a sum equivalent to 
five years’ rent “where the ownership of such premises was acquired 
by the landlord on a date  subsequen t to the spec ified  date . . . ” 
meaning the date on which the tenant came into occupation of the 
premises.

There is a similar prohibition in the proviso to section 27(1) of the 
Rent A ct dea ling  w ith the e jectm ent of a tenant of a part of the 
premises another part of which is occupied by the landlord. It is as 
follows:

“Provided, however, that the landlord of such residential premises 
shall not be entitled to institute action or proceedings- under the 
preceding provisions of this subsection for the ejectment of the 
tenant of any part of such prem ises, if the ow nership o f such 
premises was acquired by the landlord on a date subsequent to 
the specified date by purchase ..."
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The Court of Appeal in Shanmugavadivu v. Ayyathurai,0) referring 
to the aforesaid statutory bar, observed that these provisions were 
“obviously meant to safeguard the tenant or the subtenant as the 
case may be, from persons who had purchased rent contro lled  
premises over the head of the tenants and so becom ing the new 
landlord... The legislature could never have intended to deprive a 
non-owner landlord of any rights, which he was already enjoying, on 
his subsequently becoming the owner landlord."

The Supreme Court in appea l in the  same case -  SC Appeal 
No. 81/1986 -  SC m inutes 11.10.91'21 dealing with the proviso to 
section 27(1) held as follows:

“The proviso however de libe ra te ly  seeks to prevent whatever 
advantages the enacting part may confer on a landlord from being 
enjoyed by a landlord who becomes such landlord only by virtue of 
acquiring ownership by purchase made subsequent to the tenant 
com ing into occupation of that part of the premises: that is the 
construction consonant with the legislative intent and policy of the 
enactment and which may properly be implied as being consistent 
w ith reason and jus tice . The prov iso  is sp e c ific  and m ust be 
confined within its terms. It does not include a landlord who was the 
landlord of the premises let before the tenancy arose."

The plaintiff-appellant in the instant case has acquired ownership 
of the said prem ises while  be ing the land lord  of the defendant- 
respondent, and, as pointed out in the judgments referred to above, 
the statutory bar in section 22(7) of the Rent Act would therefore not 
be applicable to him. The learned District Judge has erred in holding 
that the provisions of section 22(7) of the Rent Act was a bar to the 
institution of the action for ejectment by the plaintiff-appellant.

The appeal is allowed with costs.

The judgment and decree of the District Court are set aside. The 
plaintiff-appellant will be entitled to a decree for ejectment as prayed 
for with costs.

Appeal allowed.


