
228 Sri Lanka Law Reports 12003) 2  S r i L .R

MARTIN SILVA AND ANOTHER 
v

CENTRAL ENGINEERING CONSULTANCY 
BUREAU AND ANOTHER

COURT OF APPEAL 
WEERASURIYA, J. (P/CA) AND 
BALAPATABENDI, J.
C. A. 207/96 (F)
D. C. COLOMBO 14485/MR 
FEBRUARY 18,AND 
APRIL 29, 2002

Civil Procedure Code, sections 9 and 45 -  Defendant a legal person -  Where 
is the "residence" ? -  Does section 9 apply to a legal person?- Is the regis
tered office the residence ?

The plaintiff-appellant instituted action in the District Court of Colombo against 
the defendants-respondents seeking damages arising from an accident which 
caused the death of the son. The defendants-respondents, whilst denying lia
bility contended that the 1st defendant-respondent being a corporate body has 
no "residence" within the meaning of section 9.

The trial court held with the defendant-respondents.

On appeal

Held Per Weerasuriya, J.

"Despite the failure to effect the legislative clarification as spelt out in 
the Civil Courts Commission Report, it seems to me that a liberal inter
pretation is permissible to include a corporate body as residing at its 
registered office, where there is no other place of business."

(i) Procedural enactments should be construed liberally in such manner 
as to render the enforcement of substantive rights effective and that 
rules of procedure are not by themselves an end and the means to 
achieve the ends of justice.

(ii) Rules of procedure are tolls forged to achieve justice and are not hur
dles to obstruct the pathway to justice.

"Courts are not to act upon the principle that every procedure is to be 
taken as prohibited unless it is expressly provided for by the Code, but 
in the converse principle that every procedure is to be understood as
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permissible till it is shown to be prohibited by law. As a matter of gen
eral principle, prohibition cannot be presumed.

APPEAL from the judgment of the District Court of Colombo.
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WEERASURIYA, J. (P/CA)
The plaintiff-appellants brought this action against the defen- 01 

dant-respondents seeking damages in a sum of Rs.881,000/= aris
ing from an accident which caused the death of their son, 
Dharmasiri Silva. The defendant-respondents in their joint answer 
whilst denying liability prayed fo r dismissal of the action. This case 
was taken up for trial on 31.03.1995 and issues Nos. 7 and 8 were 
accepted as preliminary issues of law for adjudication. Learned dis
trict Judge having directed the parties to tender written submissions 
by her order dated 07.05.1996, dismissed the action. It is from the - 
aforesaid order that this appeal has been preferred. 10
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At the hearing of this appeal, learned counsel for the plaintiff- 
appellants contended that learned District Judge has erred in hold
ing that the 1st defendant-respondent being a corporate body has 
no 'residence' within the meaning of section 9 of the Civil 
Procedure Code.

Section 9 of the Civil Procedure Code lays down that subject to 
the pecuniary or other limitations prescribed by any law, action shall 
be instituted in the Court within the local limits of whose jurisdiction;

(a) a party defendant resides; or

(b) the land in respect of which the action is brought lies or 20 

situate in whole or in part; or

(c) the cause of action arises; or

(d) the contract sought to b.e enforced was made.

The 1st defendant-respondent admitted in its answer -

1. that it is a duly incorporated bureau by an Act of Parliament 
and it is a legal person; and

2. that the registered office of the 1st defendant-respondent is 
situated at the address given in the caption namely No.415, 
Bullers Road, Colombo 7.

Learned counsel for the plaintiff-appellants contended that a 3o 
person can be a natural person or a legal person and therefore the 
'party defendant referred to in section 9 includes a natural person 
as well as a legal person.

Learned Deputy Solicitor General contended that section 9 
being a section conferring jurisdiction on the District Court does not 
apply to a legal person as it does not "reside" within the meaning of 
section 9 of the Civil Procedure Code. He cited the case of 
G ovindara ju lu  N aide  v S ecre ta ry  S tated) where it was held that the 
word "resides" must be taken to refer to natural persons and not to 
legal entities such as limited companies or governments. 40

Therefore, the question to be decided is whether in terms of sec
tion 9 of the Civil Procedure Code the plaintiff-appellants are enti
tled to institute action against the 1st defendant-respondent on the 
basis that the 1st defendant-respondent "resides" within the juris
diction of the District Court of Colombo.
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In M end is  v P ereraM  it was held that a person may be said to 
reside where he has his family establishment and home.

In K anappa  C he tty  v Saibo  & C om pany<3) it was held that the 
place where a party defendant carries his business is not a place 
where he resides.

In Bindra's In te rpre ta tion  o f S ta tu tes  (8th Edition -  1997 p.582) 
it is stated that there is a difference in the matter of construction 
between a law dealing with substantive rights which are already 
vested and one relating to procedure. It emphasises that procedur
al enactments should be construed liberally in such manner as to 
render the enforcement of substantive rights effective and that rules 
of procedure are not by themselves an end but the means to 
achieve the ends of justice. Rules of procedure are tools-forged to 
achieve justice and are not hurdles to obstruct pathway to justice. 
Construction of the rule of procedure which promotes justice and 
prevents its miscarriage by enabling the court to do justice in myri
ad situations, all of which cannot be envisaged, acting within the 
limits of permissible construction must be preferred to that which is 
rigid and negatives the ends of justice.

In H evavitharana  v Them is de S ilvaW  Thambiah, J. quoted with 
approval d ictum  of Mahamood, J.' in N aras ingh Das v M anga I 
D ubeyi5> that "Courts are not to act upon the principle that every 
procedure is to be taken as prohibited unless it is expressly provid
ed for by the Code, but on the converse principle that every proce
dure is to be understood as permissible till it is shown to be pro
hibited by the law. As a matter of general principle prohibition can
not be presumed".

In B lue D iam onds L im ited  v A m ste rdam -R o tte rdam  B a n tt6) it 
was held that section 45 of the Civil Procedure Code requires a 
statement of facts setting out jurisdiction of the Court to try and 
determine the claim and the necessary averments must appear in 
the body of the.plaint in the form of distinct averments. It was fur
ther held that the plea based on the residence in the plaint was 
insufficient as there was no unequivocal assertion that Amro 
resides within jurisdiction.

In this case (Blue Diamonds Ltd.) the Supreme Court left open
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the question whether the word 'resides' appearing in section 9(a) 
applies to a corporate body. Despite reference to cases of M endis  
v Perera (supra) and C hetty  v Saibo (supra) and the failure of the 
authorities to incorporate the recommendations of the Civil Courts 
Commission of 1950, Supreme Court stated that it was unneces
sary to decide this question since it took the view that the plea 
based on residence in the plaint was insufficient to establish resi
dence.

It is true that section 9 of the Civil Procedure Code while con- go 
ferring jurisdiction on the District Court to entertain action within 
whose jurisdiction, a party defendant resides, has not defined or 
specified circumstances in which a defendant who does not actual
ly reside is nevertheless deemed to reside.

Section 20 of the Civil Prodecure Code of India (1908) provided 
that the place where a defendant was carrying on business would 
determine jurisdiction. The explanation to the section provided as 
follows.

"A corporation shall be deemed to carry on business at its 
sole or principal office in India or in respect of any cause of 100 
action arising at any place where it has a subordinate office 
at such place".

There is no similar provision in our Code despite a recommen
dation to that effect by the Civil Courts Commission appointed in 
1950 which brought out a revised Draft Code (Vide Sessional 
Paper No.XXIV of 1955 -  Draft Code section 3(1) (a)).

In S irim avo  B andarana ike  v Times o f Ceylon LtdS1) it was 
observed that a registered office gives the company a domicile and 
a residence.

In De Beers C onso lida ted  M ines Ltd. v Howe  (8) it was held that no 
for the purposes of Income Tax Acts a foreign corporation may be 
"a person residing within the United Kingdom".

Despite the failure to effect the legislative clarification as spelt 
out in the Civil Courts Commission Report -  Draft Code section 
3(1) (a) (published as Sessional Paper No.XXIV of 1955), it seems 
to me that a liberal interpretation is permissible to include a corpo
rate body as residing at his registered office where there is no other
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place of business. In the instant case, the defendant-respondent 
did not take up the position that it has several branch offices in the 
island. The 1st defendant-respondent stated in its answer that it 120 
has its registered office at No. 415, Bullers Road, Colombo 7.

In S om as iri v C eylon P e tro leum  C orpora tion(9) it was held that 
even if the residence of the corporation is not distinctly and clearly 
averred, it is no ground to reject the plaint or dismiss the action, 
when the plaintiff-appellant has averred the principal place of busi
ness at the mentioned address as within the-jurisdiction of the 
Court.

The plaintiff-appellants have distinctly averred that the regis
tered office of the 1st defendant was at No.415, Bullers Road, 
Colombo 7. Therefore, this averment is sufficient for the purpose of 130 

conferring jurisdiction on the District Court of Colombo.

For the above reasons, I set aside the order of the District Judge 
dated 07.05.1996 and remit the case to the District Court for further 
trial on the remaining issues.

BALAPATABENDI, J. -  I agree.

A p pea l a llow ed.


