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19S0 Present : Jayetileke C.J. and Nagalingam J.

FEENAISTOOPULLE, Appellant, and PEEEEA APPUHAMY,
Eespondent

S. C. 178—<D. C. Negombo, 15,385

Debt Conciliation Ordinance, No. 39 of 1941—Meaning of "  debtor ” —“  Mortgage " 
does not include “  Moratuwa mortgage ” —Matter pending before Debt Con­
ciliation Board—Bar of civil actions—Sections 39, 36, 56.

Where there was a transfer of property with an undertaking to re-sell it within 
a specified' time, and the transferor- continued to be in possession of the 
property—

Held, that the transaction was not in form a mortgage or charge over pro­
perty and could not, therefore, be the subject-matter of proceedings before the 
Debt Conciliation Board. The term “ mortgage or charge”  in  Ceylon cannot 
be said to include transactions called “  Moratuwa mortgages ”  which are the 
local equivalent of the English and Indian mortgages.

Held further, (i) that section 56 (a) (ii) of the Debt Conciliation Ordinance 
could not prevent a proceeding held before the Debt Conciliation Board from 
being declared by a Court of Law as invalid for want of jurisdiction.

(ii) that the Debt Conciliation Board had no power under section 32 of the 
Ordinance to make an order postponing sine die the hearing of a matter before 
it and thus to prevent the creditor, under section 56, from exercising the legal 
rights which are expressly conserved to him by section 36.

J^.PPEAL from a' judgment of the District Court, Negombo.

Defendant conveyed certain property to the plaintiff for a consideration 
of Es. 4,000. It was further agreed that plaintiff was to retransfer the 
property to the defendant if the defendant paid a sum of Es. 4,000 
together with ; a stipulated rate of interest thereon within a period of 
four years-. .Defendant continued to be in possession, of the property 
notwithstanding the conveyance in favour of the plaintiff. After the 
expiry of the four years provided in the deed, plaintiff instituted action 
to obtain possession of the property- and for ejectment of the defendant 
therefrom. The learned District Judge rejected the plaint on the- ground 
that the subject-matter of the suit was one that was pending before 
the Debt Conciliation Board and that the Court could not, therefore, 
entertain the action by virtue • of the provisions of section 56 of the 
Debt Conciliation Ordinance. The plaintiff, thereupon, appealed.

N. E. Weerasooria, K.C., with K. C. de Silva and E.R.S-B. Coomara- 
swamy, for the plaintiff appellant.

G. Renganathan, with Ivor Misso and R. K. Herman, for the defendant 
respondent'.

Gur. adv. vult.
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November 23, 1950. Nagalingam J.—
This is an appeal by the plaintiff from an order .,of the learned District 

•Judge of Negombo rejecting the plaint filed by him on the ground that 
rthe subject-matter of the suit is one that is pending before the Debt 
iConeiliation Board and that the Court cannot entertain the action 
by virtue of the provisions of section 56 of the Debt Conciliation 
Ordinance, No. 39 of 1941.

It has been said that the transaction between the plaintiff and the 
•defendant is not such as could fonja a matter for investigation or attempted 
•.settlement by the Debt Conciliation €3oard. It has also been argued 
that even if it be held that the matter was properly before the Debt 
'Conciliation Board, nevertheless the order of the Debt Conciliation 
Board made in the proceedings before it was -an order which did not 
prevent the Court from taking cognizance of the plaint and determining 
-the disputes that otherwise arose between the parties upon the pleadings 
presented to Court by them.

The facts briefly are that the defendant transferred bv a deed of 
•conveyance certain property, the subject-matter of the suit, to the 
plaintiff for a consideration of Bs. 4,000. It was further agreed between 
rthe parties— 'and that agreement is embodied in the deed of conveyance 
itself—that the plaintiff was to retransfer to the defendant the property 
if the defendant paid him a sum of- Bs. 4,000 together with a stipulated 
:r£te- of interest thereon within a period of four years. It is also admitted 
-that the defendant has continued to be in possession of the property 
•notwithstanding the execution of the deed of conveyance in favour of the 
plaintiff. The plaintiff institutes this action after the expiry of the period 
•of four years provided in the deed to obtain possession of the property 
:and for ejectment of the defendant therefrom. The defendant in his 
=answer, apart from taking up the plea under the Debt Conciliation 
^Ordinance which has given rise to the present appeal, pleaded that the 
plaintiff held the property in trust for him. At the time of the framing 
•of the issues, though not pleaded, certain issues were raised as to whether 
-the transaction between the plaintiff and the defendant was one in the 
mature of a mortgage.

I  shall now proceed to deal with the first question raised by the appel­
lant. To answer the question as to whether the Debt Conciliation Board 

"had jurisdiction to entertain any application by the defendant, one has 
to look at the term “ debtor”  as defined in the Ordinance. Before a 
•person can avail himself of the rights or benefits conferred by the Ordi­
nance upon a “  debtor ” he must show that he has satisfied the first 

-requirement prescribed by tlUTdefinition, namely, • that he has created 
;a mortgage. or charge over an agricultural property. Any disputes 
arising out of a trust would, therefore, be beyond the scope of the Debt 

•Conciliation Board to deal with. .. ,

The only other question is whether, if the transaction is not in form 
.-a mortgage or one that creates a charge over property, the transaction 
•cold be said to be one which falls within the scope of the Debt Con- 
-ciliation Board. When the Legislature uses the term “  mortgage or 
•charge in defining the term “ debtor” , it can only refer to those terms






