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1980 Present : Jayetileke C.J. and Nagalingam J.

FERNANDOPULLE, Appellant, and PERERA APPUHAMY,
Respondent

S. C. 172—D. C. Negombo, 15,385

Debt Conciliation Ordinance, No. 39 of 1941—Meaning of °* debtor ’—'* Mortgage '’
does mot include ‘* Moratuwa mo‘rtgag(e '—Matter pending before Debt Con-
ciliation Board—Bar of civil actions—Sections 32, 36, 56.

Where shere was a transfer of property with an undertaking to re-sell it within

a specified’ time, and the transferos- continued to be in possession of the
property—

Held, that the transaction was not in form a mortgage or charge over pro-
perty and could not, therefore, be the subject-matter of proceedmgs before the
Debt - Conciliation Board. The term ‘‘ mortgage or charge’ in Ceylon cannot
be said to include transactions called ‘‘ Moratuwa mortgages *’ which are the
lecal equivalent of the English and Indian mortgages.

Held further, (i) that section 56 (a) (ii) of the Debt Conciliation Ordinzvmcbe
could not prevent a proceeding held before the Debt Conciliation Board from
being declared by a Court of Law as mva,h& for want of jurisdiction.

(ii) tha,b the Debt Coumhatlon Board had no power under section 32 of the-
Ordinance to make an order postponing sine die the hearing of a matter before
it and thus to prayent the creditor, under section 56, from exercising the legal
rights which are expressly conserved to him by section 36.

APPEAL from & judgment of the District Court, Negombo.

Defendant conveyed certain property to the plaintiff for a considération
of Rs. 4,000. It was further agreed that plaintiff was to retransfer the
property to the defendant if the defendant paid a sum of Rs. 4,000
together with ;a stipulated rate of interest thereon within a period of
four years. ;Defendant continued to be in possession of the property
notwithstanding the conveyance in favour of the plaintiff. After the
expiry of the four years provided in the deed, plaintiff instituted action
to obtain possession of the property- and for ejectment of the defendant
therefrom, The learned District Judge rejected the plaint on the. ground
that the sub]ect-mabter of the suit was one that was pending before
the Debt Conciliation Board and that the Court could not, therefore,
entertain the action by virtue-of the provisions of section 56 of the
Debt Conciliation Ordinance. The plaintiff, thereupon, appealed.

N. E.' Weerasooria, K.C., vs;it-h K. C. de Silva and E.R.S.R. Coomara-
swamy, for the plaintiff appellant.

C. Renganathan, with Iwor Misso and R. K. Herman, for the defendant
respondent.

Cur. adv. vult.
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November 28, 1950. Nacarmweam J.—

This is an appeal by the plaintiff from an order.of the learned District
Judge of Negombo rejecting the plaint filed by him on the ground that
sthe subject-matter of the suit is one that is pending before the Debt
tConciliation Board and that the Court cannot entertain the action
by virtue of the provisions of section 56 of the Debt Conciliation
«Ordinance, No. 89 of 1941.

It has been said that the transaction between the plaintiff and the
«defendant is not such as could forgl a matter for investigation or attempted
:settlement by the Debt Conciliation ®Board. It has also been argued
that even if it be held that the matter was properly before the Debt
Conciliation Board, nevertheless the order of the Debt Conciliation
Board made in the proceedings before it was an order which did nob
prevent the Court from taking cognizance of the plaint and determining
-the disputes that otherwise arose between the parties upon the pleadings
presented to Court by then:.

The facts briefly are that the defendant transferred by a deed of
seonveyance certain property, the subject-matter of the suit, to the
plaintiff for a consideration of Rs. 4,000. It was further agreed between
ithe parties—and that agreement is embodied 'in the deed of conveyance
itself—that the plaintiff was to retransfer to the defendant the property
if the deféndant paid him a sum of Rs. 4,000 together with g stipulated
r&te-of interest thereon within a period of four years. It is also admitted
that the defendant has continued to be in posses’qibn of the property
amotwithstanding the execution of the deed of conveyance in favour of the
plaintiff. The plaintiff institutes this action after the expiry of the period
-of four years provided in the deed to obtain possession of the property
:and for ejectment of the defendant therefrom. The defendant in his
answer, apart from taking up the plea under the Debt Coneciliation
«Ordinance which has given rise to the present appeal, pleaded thap the
plaintiff held the property in trust for him. At the time of the framing
-of the issues, though not pleaded, certain issues were raised as to whether
the transaction between the plaintiff and the defendanb was one in the
mature of a mortgage.

I shall now proceed to deal with the first question raised by the appel-
Jant. To answer the question as to whether the Debt Conciliation -Board
"had jurisdiction to entertain any application by the defendant, one has
“to look at the term ‘‘debfor’’ as defined in the Ordinance. Before a
‘person can avail himself of the rights or benefits conferred by the Ordi-
nance upon a ‘‘ debtor ’ he must show that he has satisfied the first
Tequirement prescribed by tlf"/deﬁmtlon namely,' that he has created
-a mortgage . or charge over an agrlcultulal properby Any disputes
arising out of a trust would, therefore, be beyond the scope- of the Debt
*Conciliation Board to deal with.

The only other question is whether, if the transaction is mot in form
-a mortgage or one that creates a charge over property, the transaction
cold be -said to be one which falls within bhe scope of the Debt Con-
-ciliation Board. When the Legislature usds the term *° mortgage or
«charge *’ in defining the term ‘‘debtor’’, it can only refer to those terms
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as understood in our law. Our law of mortgage is the Roman Dutch
Taw, and under it, in order to effect a mortgage, a security or charge
‘on property is creabed, and nothing more. No question, as under the
_‘English or Indisn Lew, of & transfer of the title to the property to the
creditor reserving to the transferor a right or, more properly, an equity of
"redemption, 8 recognised by our law. It cannot therefore be said
that when the Legislature used the term * mortgage or charge '’ in the
Ordinance, it intended to use that terin in any sense other than that in
which that term was understood in the law of the country. In fact, vhe
meaning of the term * mortgage '’ cail be gathered from the use and
definition of the term in fh& Mortgage Ordinance (Cap. 74). The Mortgage:
Ordinance gives full effect to the éongeptiqn of a mortgage as understood
in the Roman Dutch Law, and cannot in the slightest decree be said to
include transactions called ‘¢ Moratuws mortgages ** which are the local
equivalent of the English and Indian mortgages. It seems to me that
before the Debt Conciliation Board can assume jurisdiction it must
satisfy itself that the transaction is not omly in substance one of money-
lending but that in point of form the transaction is one which under our
law is clothed in the proper garb of a mortgage, whatever the name may
be that 'is applied to the transaction, whether a mortgage or a charge.
It will also be easy to see that in this case the creditor claims np debt as
;w_gg. him, and would not come within the medning of that term @
efined in the Ordinance, which declares that a creditor means a person
to whom a debt is owing. It is therefore extremely difficult to assent to
the view that the trensaction between the plaintiffi and the defendant,

which is not in form a mortgage, could be the subject of proceedings
before the Board.

It hes, however, been pointed out that s Court cannot go into the
question of the validity of the proceedings before the Board im view of
seoi'aign 88 (a) (H) of the Ordinance. 1'do mot think this contentiom it
entitled to susceed. For one thing, it is open to a party to impeach &
judgment or proceeding before another Court or tribunal as one entered
or had beyond the jurisdiction 6f such Court or tribunal. For another,
seotion 56 does mot say that the validity of the proceedings before the
Board cannot be canvassed in s Court of Law. What it does say is that
8 Qourt cannot entertain an aotion in respect of the validity of any proce-
dure befo're the Board, which ig entirely s different matter. The con-
tention raised relates to the want of jurisdiction of the Court, while the
provision of the Ordimance prevents the regularity or the validity of the
conduct of the business before the Board being celled in question.

I now pass on to the next argument. The order made by the Board
which has been regarded by the learned Judge as barring these proceedings
is that contained in the Board’s minutes dated October 5, 1949, and whioch
reads as follows:  Hearing postponed sine die. ” The Debt Conei-
listion Board is & statutory body. It has got no inherent powers-io make
amy -orders othiér  THan™ hose conferred. by The” Ordinsnce. Where, in
terms of seotion 82 (3) of the Ordingnce, no amicable settlement has been
reached between the debtor %nd a seoured creditor, the Board can make

one of two orders: (a) It can dismiss the application of the debtor, or
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(b) it may also. in & fit case, issue to the debtor a certificate’in the pres
gribed form. The Board can mske no other order. .X is clear fiom the
proceedings had before the Board and evidence of which was given before
the learned Judge that the attempt at an amicable settlement ‘completely .
4ailed. The Board should then have acted in terms of section 83; but-
on fthe other hand the Board purpatted to make an order ‘‘ Hedfing
-postponed sine die ~e.

Fhe order of the Board as I indicated earlier, is one which has :mt tie
satiction of law. The reasen id} not, investing the Board with sueh
Yowers is fairly obvious, for so long as the matter is pending béfore the
Board no civil Court can, by reasqp of the provisions of fection 56 (a)
{i) entertain an action in respect of the same matter. It certainly eannot
‘be eaid that ib was the intention of the Legislature that the right of &
person to institute an action to obtain redress by seeking the aid of &
Court of Law was to be for ever denied to him because of the Board meking
an order postponing the hearing sine die and never'perhaps teking the
-matter up. The Board has exeroised the amplitude of the powers vested
‘in {6 in regard to the dispute, and the dispute has reached the stage When
-pothing further can be done by the Bosrd, The Board cannot, by meking
#n order * hearmg postponed sine die '’ prevent the creditor, sssuming
thet the plaintiff is a creditor within the meaning of the Ordingace, from
-sxercising the legal rights which are expressly couserved to him by seption
86 of the Ordinance. ' The order of the Board must therefers be cons-
traed s having no grester effect than that the spplication of the defen-

. dent before it had been dismissed. I think it is proper to ebserve that

ot oply is the order made by the Board that it pesl;penred‘the hmg

4" die ultra vires of ite constibntiGi Bt slio e éﬁﬁgfﬁaﬁm “of the,
deféndant s apphcatlon in regard to & transsotion which is mob im fm‘m
s-mortgage: '

The order of the learned sttnct Judge cannot therefore be sustained.
“In the result I set it aside mdﬂueetﬁhaﬁthembemedmtheoﬁher :
‘jasues framed. The appellant will be entitled to the costs of this appeal
md of the proceedings had in the Jower Court.

Jaymriiexe C.J.—I agree.
Appead allowed.




