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1971 Present: L ord  H o d so n , L ord  G uest, L ord  U p joh n ,
L ord  D o n o v a n  and L ord  G ardiner

C. S A N D A N A M , A p p e lla n t, and  M . I .  M . J A S fA L D E E N  
a n d  o th ers , R e sp o n d e n ts

P r iv y  Co u n c il  A p p e a l  N o . 33 o f  1969 

S. G. 215/63— .D. 0 . Kandy, 6642

Vendor and purchaser— Specific performance—Agreement to sell immovable property—  
Provision for refund of first instalment of purchase price and payment of 
liquidated damages by vendors if  they fail to execute conveyance when second 
instalment is paid, wit kin a stipulated period, at the lime of execution of conveyance 
— Payment of the second instalment accepted by vendors within the stipulated 
period— llefusal of vendors thereafter to execute conveyance—Pight of purchaser 
to claim specific performance of the obligation of vendors to execute conveyance

■ — Duly of vendor to pass transfer when immovable property is sold— Roman- 
Duich Law.

Clause 1 o f on agreement to sell certain immovable property provided that 
the Vendors should, by a convejrnnco to be prepared and executed at the cost 
o f the Purchaser, transfer the property for the price of Es. 3,000 on or before- 
the expiry of three months from lStli December 1957. Clause 2 stated that 
out o f  tho purchase price o f Bs. 3,000 a sum o f  Rs. 2,000 had already been paid 
and that the balanco sum o f Rs. 1,000 should bo paid at the time o f  executing 
the deed o f conveyance in favour o f  the Purchaser. Clause 3 provided for 
forfeiture of the Rs. 2,000 if the Purchaser failed to complete the purchase. 
Clause 4 providod that- in the event o f the Vendors failing to complete the 
conveyance in torms of the agreement the Vendors should refund to tho Purchaser 
the sum o f Rs. 2,000 already paid in advance, with a further sum o f Rs. 2,000 as 
liquidated damages and not as a penalty.

Before the date o f  completion tho Vendors accepted the payment o f  tho final 
Rs. 1,000 due under tho agreement and gave the Purchaser a receipt dated 
10th February 1957. Subsequently, when the Proctors for tho Purchaser 
prepared a deed o f  transfer and by letters dated 30th October 1961 invited the 
Vondors to execute tho transfer, the Vendors refused to do so. Thereupon 
tho Purchaser instituted the present action in Decembor 1961 claiming 
specific performance.

Held, that the conduct o f the parties made it quite clear that Clause 4 o f the 
agreement could no longer operate. Having acceptod the final, instalment 
tho 'Vendors must bo taken to have accepted the position that they were under 
a duty to complete the bargain, for payment o f liquidated damages o f Rs. 2,000 
would no longer bo adequate according to the agreement o f the parties. Tho 
Purchaser, therefore, wns entitled to claim specific performance.'

v  Abdeen v. Thaheer (59 N, I#. R. 385) distinguished.

Held further, that by Roman-Dutch Law tho obligation isupon the Vendor o f 
. immovable proporty to pass transfer and for this purpose he may' appoint his 

own conveyancer nlthouah the Purchaser mav by the terms o f  the contract
Lxxrv—7



146 LORD UPJOHN—Sandanam v. Jamaldeen

bo compelled to pay tho costs o f  thotrnnsfor. Clauso 1 o f  tho agreement in 
the present coso did not in any way alter tho rights o f the parties. Accordingly, 
ns tho Vendors were in default in failing to tender the conveyance within the 
stipulated period o f  throo months, tho Purchaser was entitled to waive any 
condition ns to time and claim specific performance o f  tho agreement.

A p p e a l  from  a ju d gm en t- o f  th e  S u p rem e C ourt.

E. F . N . Gratiaen, Q.C., w ith  Eugene Col ran, fo r  th e  p u rch a se r -a p p e lla n t-

D add Hands, for th e  v e n d ors -resp on d en ts .

Our. adv. vult.

F eb ru a ry  2, 1971 . [Delivered by L o r d  U rJO itx]—  •

T h is  is an  a p p ea l fr o m  th e  S u p rem e  C ou rt-o f C e y lo n  (H . N . G . F e rn a n d o ,
C .J . a n d  G . P . A . S ilv a , J . )  w h o  a llow ed  an  a p p ea l f r o m  V .  S iv a  
S u p ra in an iam  D is t r ic t  J u d g e  in  th e  D istr ic t  C ou rt o f  K a n d y  w h o  m a d e  
an  o rd e r  fo r  sp e c ific  p e r fo rm a n ce  o f  a n  a g reem en t d a te d  IS th  J u ly  1956 
w h e re b y  th e  th re e  d e fe n d a n ts  (resp on d en ts  to  th is  a p p e a l)  a g reed  to  sell 
to  th e  p la in tiff  (a p p e lla n t in  th is  a p p ea l) certa in  la n d  w h ic h  sh o u ld  be 
a llo tte d  to  th em  in  lieu  o f  th e ir  u n d iv id e d  sh ares in  c e r ta in  la n d  in  a 
P a r tit io n  A c t io n  N o . P .1 1 1 9  th en  p e n d in g  in  th e  sa m e  D is tr ic t . It 
w ill be  c o n v e n ie n t to  re fe r  t o  th e  th ree d c fe n d a n ts /r e sp o iu le n ts  as the 
V en d ors  and  t o  th e  p la in tiff /a p p e lla n t as th e  P u rch a ser .

T h e  V e n d o r s ’ m o th e r  w a s a lso  a  p a r ly  to  th e  a g re e m e n t a n d  to  the 
P a r tit io n  A c t io n  b u t sh e  d ie d  su b seq u en tly  a n d  th e  V e n d o r s  b e ca m e  
en tit led  to  a ll h er  r ig h ts  a n d  o b lig a tio n s  in  th e  a g re e m e n t a n d  P a r t it io n  
A c t io n  a n d  it  is n o t  n e ce ssa ry  to  m en tion  h e r  fu rth er .

A  F in a l D e cre e  w as m a d e  in  th e  P a r t it io n  A c t io n  o n  18 th  D e ce m b e r  
1957 a n d  b y  a d m iss io n  o f  th e  p a rties en tered  o n  th e  sa m e  d a y  w h en  
certa in  la n d  be in g  L o t  E  o n  a p la n  re ferred  to  in  th e  D e cr e e  w as a llo tte d  
to  th e d e fen d a n ts  a n d  th e  so le  qu estion  b e fo re  th e ir  L o r d s h ip s ’ B o a rd  
is w h eth er th e  P u rch a se r  is  b y  v irtu e  o f  the a g re e m e n t o f  IS th  J u ly  
1956 en titled  t o  sp ecific  p e r fo rm a n ce  o f  th e  ag reem en t w ith  th e  V e n d o rs  
to  sell th is  la n d  to  h im . T h e ir  L ord sh ip s  m ust set o u t  th e  relevant 
clauses o f  th is a g reem en t. 1

1. T h e  V e n d o rs  sh all b y  a va lid  a n d  e ffe ctu a l d e e d  o f  c o n v e y a n c e  
w hich  shall be  p rep a red  an d  e x e cu te d  at th e  c o s t  a n d  e x p e n se  o f  
the P u rch a ser  sell a n d  tran sfer  unto, th e  P u rch a se r  w h a te v e r  d iv id e d  
share o r  shares (to g e th e r  w ith  th e  bu ild ings p la n ta t io n s  a n d .e v e r y th in g  
th ereon ) th e V e n d o r s  w ill be  a llo tted  in th e sa id  p a r t it io n  a c t io n . . ..
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f o r  th e  p r ic e  o r  su m  o f  R u p ees  T h re e  T h ou sa n d  (R s . 3 ,0 0 0 /- )  a t  a n y  
t im e  w ith in  th re e  m o n th s  o f  th e  e n te r in g  o f  th e  F in a l D e cr e e  in  th e  
sa id  p a r t it io n  a c t io n  N o . P .1 1 1 9 . . .

2. O u t  o f  th e  p u rch a se  p r ice  o f  R u p e e s  T h re e  T h o u sa n d  (R s . 3 ,0 0 0 /- )  
a  sura o f  R u p e e s  T w o  T h ou sa n d  (R s . 2 ,0 0 0 /- )  sh a ll b e  p a id  b y  th e  
P u rc h a s e r  t o  th e  V e n d o rs  a t  o r  b e fo r e  th e  e x e cu t io n  o f  th e se  p resen ts  
(th e  r e ce ip t  w h e r e o f  is  h ereb y  a d m it te d  a n d  a ck n o w le d g e d  b y  th e  
V e n d o rs )  a n d  th e  b a la n ce  su m  o f  R u p e e s  O n e  T h o u sa n d  (R s . 1 ,0 0 0 /-)  
sh a ll b e  p a id  a t  th e  tim e  o f  e x e cu t in g  th e  d eed  o f  c o n v e y a n c e  in  fa v o u r  
o f  th e  P u rch a se r . ”

C lau se  3 p r o v id e d  fo r  fo r fe itu re  o f  th e  R s . 2 ,0 0 0 /-  i f  th e p la in t if f  fa iled  
to  c o m p le te  th e  p u rch a se  an d  clau se 4  w a s in  th ese  term s :

■ 4 . .  I n  th e  e v e n t  o f  th e  V e n d o r s  fa ilin g  o r  n e g le c tin g  to  c o m p le te
th e  c o n v e y a n c e  in  te rm s o f  th ese  p resen ts  th e  V e n d o r s  sh a ll re fu n d  
to  th e  P u rch a se rs  th e  stun o f  R u p e e s  T w o  T h ou sa n d  (R s . 2 ,0 0 0 /- )  
p a id  as a d v a n c e  as a foresa id  to g e th e r  w ith  a  fu rth e r  su m  o f  R u p e e s  
T w o  T h o u s a n d  (R s . 2 ,0 0 0 /-)  as liq u id a te d  d a m a g es a n d  n o t  as  a 
p e n a lt y .”

T h is  a g re e m e n t w a s  n o ta r ia l!} ' e x e cu te d  as re q u ire d  b y  th e  P r e v e n tio n  
o f  F r a u d s  O rd in a n ce .

I t  fo llo w s  t h a t  th e  c o n v e y a n ce  -was d u e  t o  be  p rep a red  a n d  e x e cu te d  
• a n d  th e  b a la n ce  o f  R s . 1 ,0 0 0 /- p a id  o n  o r  b e fo r e  th e  e x p ir y  o f  th ree  m o n th s  

fro m  IS th  D e c e m b e r  1957.

H a d  n o th in g  in te rv e n e d  it  w as n o t  in  d isp u te  in  th e  C ou rts below ' o r  
b e fo r e  th e ir  L o r d s h ip s ’ B o a rd  th a t  b y  th e  la w  o f  C e y lo n  b a se d  o n  th e  
R o m a n  D u t c h  law' w h en  th e  c o m p le t io n  d a te  a rr iv e d  th e  V e n d o r s  by' 
v ir tu e  o f  c la u se  4  h a d  th e  o p t io n  e ith e r  t o  c o m p le te  th e  tra n sa ct io n  
an d  r e ce iv e  th e  b a la n ce  o f  th e  P u rch a se r ’ s m o n e y  o r  to  re fuse  to  co m p le te  
u p o n  th e  te rm s o f  re fu n d in g  to  th e  P u rch a se r  h is  d e p o s it  o f  R s . 2 ,0 0 0 /-  
to g e th e r  w ith  a  fu rth e r  sum  o f  R s . 2 ,0 0 0 /-  as liq u id a ted  d a m a g es. T h is  
w as c lea r ly  se ttled  b y  th e  ju d g m e n t  o f -  th e ir  L o r d sh ip s ’ B o a rd  in Abdeen 
v. Thaheer.1

B u t  in  fa c t  m u c h  d id  in terv en e  b e fo r e  th e  d a te  o f  co m p le t io n . O ne o f  
t lie V e n d o r s , M r. H a n iffa , w as a n x io u s  to  g e t  m a rr ied  so  o n  2Sth  A u g u st  
1956 h e  b o r r o w e d  R s . 5 0 0 /-  fr o m  th e  P u rch a ser  a n d  la ter  o n  a fte r  so m e  
fu rth e r  c o rre sp o n d e n ce  th e P u rchaser p a id  to  M r. H a n iffa  a fu rth e r  sum  
o f R s .  5 0 0 /- .

. I t  is  c le a r  that, th ese  tw o  p a y m e n ts  w ere  trea ted  by' a ll p a rt ie s  as 
to g e th e r  b e in g  th e  p a y m e n t  o f  th e  final R s.- 1 ,0 0 0 /-  d u e  u n d e r  th e  
a g re e m e n t fo r  th e  P u rch a ser  re ce iv e d  a  re ce ip t  d a te d  10th  F eb ru a ry ' 1957 
in  th e se  te r m s

; r  (1958) A . O. 11C ;  59 N. L. R. 386. ■
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“  R e c e iv e d  th e  su m  o f  R u p e e s  f iv e  h u n d r e d  (R s .  5 0 0 /-)  be in g  b a la n ce  
• d u e  t o  u s  f o r  la n d  re fe rred  t o  in  th e  a g r e e m e n t  d a ted  18 J u ly  1 9 5 6  

a t te s te d  b y  M r. M . XV. R .  d e  S ilv a  o f  G a m p o la . W e  u n d erta k e  t o  
g iv e  th e  tra n sfe r  t o  M r. S a n d an am  th e  £ t h  sh are  o f  th e la n d , n a m e d  
K o n a k k a h e n a  as  p e r  p a rt it io n  case  N o . 11 19  D . C. G am p ola , w ith o u t  
a n y  c o n s id e r a t io n  as w e  rece iv ed  th e  fu ll c o n s id era tion  o f  R s . 3 ,0 0 0 /-  

(T itree  T h o u s a n d ). ”

T h en  in  1 9 5 9 -6 0  th e  V en d ors p erm itted  th e  P u rch a ser  to  en ter  u p o n  th e  
land  t h e y  a g reed  t o  sell t o  h im  a n d  w ith  th e ir  k n o w le d g e  a n d  
a cq u ie s ce n ce  e r e c t  b u ild in gs  th e re o n  a t  a  c o s t  o f  o v e r  R s. 2 5 ,0 0 0 /-.

M a tte rs  d ra g g e d  o n , n o  o n e  e v id e n t ly  w as in  a n y  grea t h u r r y ; th e  
V en d ors  h a d  th e ir  m o n e y  a n d  th e  P u rch a se r  w as in  posssession  d e v e lo p in g  
th e  la n d . U lt im a te ly  th e  P ro cto rs  f o r  th e  P u rch a se r  p rep ared  a d e e d  o f  
tra n sfe r  a n d  b y  letters d a te d  3 0 th  O c to b e r  1961 t h e y  in v ited  th e  V e n d o r s  
to  a t te n d  a t th e ir  o ffices o n  9th  N o v e m b e r  n e x t  t o  e x ecu te  th e  tra n sfe r . 
T h e  V e n d o r s  fa ile d  o r  n e g le c te d  to  d o  so  a n d  s o  th e  P u rchaser c o m m e n c e d  
th ese  p r o ce e d in g s  in  D e ce m b e r  o f  th a t  y e a r .

I n  b o t h  C ou rts b e lo w  th e  q u estion  o f  e s to p p e l b y  reason  o f  th e  p a y m e n t  
o f  th e  R s .  1 ,0 0 0 /- b y  th e  P u rch a ser  a n d  w ith  th e k n o w le d g e  a n d  
a cq u ie s ce n ce  o f  th e  V en d ors  h is  e n tr y  in t o  p ossess ion  a n d  e x p e n d itu re  
o f  m o n e y  o n  th e  la n d  w as m u ch  d e b a te d  b u t  b e fo re  th e ir  L o r d s h ip s ’ 
B o a r d  C ou n se l f o r  th e  P u rch a ser  r e co g n ise d  so m e  d ifficu lties in  h is  w a y  
in  su cce ss fu l re lia n ce  on  estop p e l a n d  d id  n o t  p u rsu e  th is p o in t  b e fo r e  
th e m .

I n  th e  S u p rem e C ou rt the learn ed  C h ie f  J u s t ic e  d ea lt in  h is ju d g m e n t  
w ith  th e  su bm ission  th a t  th e  re ce ip t  o n  10 th  F e b ru a ry  1957 a m o u n te d  
to  a  d is t in c t  su b seq u en t a g reem en t v a r y in g  th e  orig ina l a g re e m e n t (a n  
a lm o s t  c o n c lu s iv e  p o in t  u n d er E n g lish  la w ) ,b u t  h e  h e ld  th a t th e  P r e v e n t io n  
o f  F r a u d s  O rd in a n ce  p re v e n te d  th e  p r o o f  in  ev id en ce  o f  th e  r e ce ip t  
as a  su b se q u e n t agreem en t a n d  th is  su b m is s io n  fa iled . C ounsel f o r  th e  
P u rch a se r  a c c e p te d  th is  v iew  a n d  d id  n o t  r e ly  o n  the re ce ip t  f o r  th is  
p u rp o se .

T h e  issue b e fo re  th e ir  L o r d sh ip s ’ B o a r d  w as th erefore  th e  sh o r t  o n e  
w h ich  d e p e n d e d  u p o n  th e  co n s tr u c t io n  o f  c la u se  4 o f  th e  a g re e m e n t. 
T h e  P u rch a ser  co n te n d s  th at c lau se  4  co n te m p la te s  a s itu a tion  w h e n  th e  
final p a 3'ment- d u e  u n d er  th e  a g re e m e n t h as n o t  been  p a id . A t  th a t  
s ta g e  th e  V en d ors  are  en tit led  t o  e le c t  t o  re fu se  to  a c c e p t  th e  fin a l 
R s . 1 ,0 0 0 /- a n d  to  re fu se  to  co m p le to  th e  tra n sa ct io n  on  p a y in g  R s . 4 ,0 0 0 /-  
to  th e  P u rch a ser . B u t  i f  the}* accept- p a y m e n t  o f  th e  final R s . 1 ,0 0 0 /-  
th e  p o s it io n  (h e sa y s ) is ch a n g ed  a n d  c la u se  4  ca n n o t o p era to  a c c o r d in g  
to  its  te n o r  fo r  re p a y m e n t o f  R s . 4 ,0 0 0 /-  in  lieu  o f  c o m p le t io n  w ill n o t  
g iv e  t o  th o  P u rch a ser  th e  liq u id a te d  d a m a g e s  o f  R s . 2 ,0 0 0 /-  fo r  w h ich  
ho has co n tra cte d  i f  th e  V en d ors  re fu se  t o  c o m p le te .
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• T h e  V e n d o r s ’ a n sw e r  is e v e n  sh orter . T h e  P u rch a ser  m a y  h a v e  p a id  
th e  final R s . 1 ,0 0 0 /-  p r e m a tu re ly  b u t th e  a g reem en t co n t in u e s  in  e x is te u co  
in  e a ch  a n d  e v e r y  p a r t  a n d  op era tes  to  th e  fu ll w h en  th e  t im e  fo r  
c o m p le t io n  arises. T h is  co n te n t io n  in  su b s ta n ce  a p p e a le d  t o  th e  
S u p rem e  Court.. :

T h e ir  L o rd sh ip s  c a n n o t  ag ree  w ith  th e  V e n d o r s ’ su b m iss io n  n o r  noth  
th e  d e c is io n  o f  th e  S u p re m e  C ou rt w h ich  re a lly  d e p e n d e d  u p o n  th o 
a p p lic a b ility  o f  Abdeen v. Thaheer (supra). W it h  all r e s p e c t  t o  th e ir  
ju d g m e n t  Abdeeen v. Thaheer n o  lon g er  a p p lie d  fo r  th o  c o n d u c t  o f  the 
p a rt ie s  m a d e  i t  c lea r  th a t  c lau se  4  c o u ld  n o  lo n g e r  o p e ra te . H a v in g  
a c c e p te d  th e  final in s ta lm e n t th e  V en d ors  m u st b e  ta k e n  to  h a v e  a c c e p te d  
th e  p o s it io n  th a t  t h e y  w ore  u n d er a  d u ty  to  c o m p le te  th e  b a rg a in , for  
p a y m e n t  o f  l iq u id a te d  d a m a g es  o f  R s . 2 ,0 0 0 /-  w o u ld  n o  lo n g e r  b e  
a d e q u a te  a c c o r d in g  t o  th e  ag reem en t o f  th e p a rtie s .

T h e ir  L o rd sh ip s  a re  o f  o p in io n  th a t  th e  p o s it io n  w a s a c c u r a te ly  s ta te d  
b y  th e  lea rn ed  D is t r ic t  J u d g e  to w a rd s  th e  e n d  o f  h is  ju d g m e n t . 
H a v in g  b r ie fly  re fe rre d  t o  th e  term s o f  c lau se 4  h e  sa id  :

*•••**—*— -’■* »"***V57-----
“  T h a tc la u s e  d o e s n o t r e fe r  t o  th e  re fu n d  o f  a n y  su m  r e ce iv e d  b y  them - 
su b seq u en t t o  th e  d a te  o f  th e  a g reem en t, a n d  i f  th a t  c la u se  is  t o  be 
g iv e n  e ffe c t  t o  th e  d e fe n d a n ts  w ou ld  b e  lia b le  t o  re fu n d  o n ly  R s . 2,000:,. 
a lth o u g h  th e y  h a v e  in  fa c t  re ce iv ed  R s . 3 ,000  fro m  th e  p la in tiff . T h at,, 
ce rta in ly , c o u ld  n o t  h a v e  b e e n  th e  in te n tio n  o f  th e  p a rtie s . F o r  th e  
a b o v e  reason s, I  h o ld  th a t  th e  s u b s titu te d  o b lig a t io n  c o n ta in e d  in 
c la u se  4  h a s  b e c o m e  in a p p lica b le , a n d  th e  p la in t if f  is e n t it le d  to  
e n fo rce  sp e c ific  p e r fo rm a n ce  o f  th e  o b lig a tio n  o n  th e  d e fe n d a n ts  t o  
e x e cu te  a  tra n s fe r  o f  th e  p r o p e r ty . ’ ’

T h e ir  L o rd sh ip s  th e re fo re  agree  w ith  th e  le a rn e d  D is t r ic t  J u d g e  th a t  
s o  fa r  as  c lau se  4  is c o n ce rn e d  it  is n o  lon g er  a p p lica b le  a n d  th e  P u r c h a s e r  
is en tit le d  to  sp e c ific  p e r fo rm a n ce .

B u t  th e ir  L o rd sh ip s  m u st dea l w ith  a n  en tire ly  sep a ra te  p o in t  d e p e n d in g  
u p o n  c la u se  1 o f  th e  a g reem en t w h ich  w as ra ised  f o r  th e  first t im e  in  th e  . 
S u p rem e  C ou rt.

T h e  C o u rt  h e ld  th a t  u n d er  c lau se  1 o f  th e  a g re e m e n t i t  w as th e  d u ty  
o f  th e  P u rch a ser  t o  d e m a n d  a  c o n v e y a n c e . I f  h e  fa ile d  t o  d o  s o  w ith in  
th o  p e r io d  o f  th re e  m o n th s  fro m  IS th  D e ce m b e r  1957 th e n  h e  c o u ld  n o t  
m a in ta in  a n y  .a c t io n  fo r  sp ecific  p e r fo rm a n ce  o r  e v e n  fo r  liq u id a te d  
d a m a g e s , a  p r o p o s i t io n  w h ich  C oun sel fo r  th e  V e n d o rs  w a s n o t  p r e p a re d  
t o  su p p o r t .

B u t  th e  S u p re m o  C o u r t  d id  n o t  h a v e  th e  a d v a n ta g e  o f  th o  a rg u m e n ts  
p re se n te d  t o  th e ir  L o rd sh ip s  n o r  th e  c ita t io n  o f  a u th o r ity  t o  w h ic h  th e ir  
L o rd sh ip s  w ere  re fe rre d  a n d  w ill n o w  con s id er . B y  R o m a n  D u t c h  L a w  
th e  o b l ig a t io n  is u p o n  th e  V e n d o r  t o  pass tra n s fe r  a n d  f o r  th is  p u rp o s e
• 1 * '------K  4655 (6/71)
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h o  m a y  a p p o in t  h is outi co n v e y a n c e r  a lth o u g h  th e  P u rchaser m a y  b y  th e  
te r m s  o f  th e  co n tra ct  b e  c o m p e lle d  t o  p a y  th e  costs  o f  th e  tran sfer . 
T h is  w a s  c le a r ly  estab lish ed  b y  th e  c a se  in  th e  S u p rem e C ou rt o f  th e  

.T r a n s v a a l  in  James v. Liquidators of the Amsterdam Township Co.1 
a n d  in  W e sse ls  L a w  o f  C on tra cts  in  S o u th  A fr ica , 2 n d  ed ition , p . 1105 , 

§ 4 5 0 0  th e  a u th o r  s a id :

“  . . .  .but- w here im m o v a b le s  a re  s o ld  a n d  tran sfer  has to  b o  g iv e n , 
i t  is  th e  a c t iv e  d u ty  o f  th e  se lle r  t o  p a ss  th e  tran sfer, a n d  fo r  th a t  
p u rp o s e  h e  ca n  a p p o in t  h is  o w n  c o n v e y a n c e r  e v en  th o u g h  th o  
p u rch a se r  has u n d erta k en  t o  p a y  a l l  th o  ex p en ses o f  tra n s fe r  ”  

a n d  l ie  c ite s  James’ case  (su p ra ).

I t  se e m s t o  th eir  L ord sh ip s  c lea r  th a t  c la u se  1 o f  th e a g reem en t t o  
w h ich  th e y  h a v e  a lrea d y  re fe rre d  d id  n o t  in  a n y  w a y  a lter th e  r ig h ts  
o f  th e  p a rtie s , fo r  g ra m m a tica lly  it  m u s t  re a d  “  T h e  V en d ors  sh all b y  a  
v a lid  a n d  e ffe ctu a l d eed  o f  c o n v e y a n c e  w h ich  s h a l l .b e  p rep a red  a n d  
e x e c u te d  by them a t  th e  co s t  a n d  e x p e n s e  o f  th e  P u r c h a s e r . . . . ”  f o r  as 
lim es C .J. p o in te d  o u t in  James' ca se  (supra) o n ly  th e  V en d or  c a n  p a ss  

th e  tra n sfe r .

A c c o r d in g ly  it  is  c lear th a t  th e  o b l ig a t io n  w as u p o n  th e  V e n d o r s  t o  
p r e p a r e  a n d  ten d er  th e  co n v e y a n c e , a n d  as th e  p u rch ase  p rice  h a d  lo n g  
s in ce  b e e n  paid ', t o  d e liver  it  u p o n  p a y m e n t  o f  th e  costs  o f  its p re p a ra t io n . 
B u t  th e  V e n d o rs  w ere in  d e fa u lt  in  fa ilin g  t o  ten d er  th e c o n v e y a n c e  
w ith in  th e  s tip u la ted  p e r io d  o f  th r e e  m o n th s  a n d  n o t  the P u rch a ser . 
T h e  P u rch a se r  w as o f  cou rse  e n t it le d  t o  w a iv e  a n y  co n d itio n  as to  t im e  
a n d  a c c o r d in g ly  in  th eir  L o r d s h ip s ’ o p in io n  h e is c learly  en tit le d  t o  
s p e c if ic  p e r fo rm a n ce  o f  th e  a g reem en t. S u b se q u e n tly  to  th e  J u d g m e n t  
a n d  O rd e r  o f  th e S u prem e C ou rt o n  th e  P u rch a se r ’s a ction  th e y  h ea rd  
a n d  d e te rm in e d  th e  V e n d o rs ’ c o u n te r c la im  a sk in g  fo r  th e  P u rch a se r ’s 
e je c tm e n t  fro m  th e  land  a n d  fo r  d a m a g e s . D u r in g  the h earin g  th e ir  
L o r d sh ip s  in tim a ted  th a t th e y  w o u ld  n o t  h e a r  arg u m en t on  these issu es 
u n til th e y  h a d  determ in ed  th e  m a in  a p p e a l a n d  in  th e  c ircu m sta n ces  i t  
h as b e c o m e  u nn ecessary  fo r  fh e m  to  d o  so .

T h e ir  L o rd sh ip s  w ill th ere fo re  h u m b ly  a d v ise  H e r  M a jesty  th a t  th o  
a p p e a l be  a llow ed , the. d ecree  o f  th e S u p r e m e  C ou rt d isch arged  a n d  th o  
d e c re e  o f  th e  D istr ict  C ou rt resto red  s a v e  th a t  fo r  th e  d a te  o f  e x e c u t io n  
o f  th e  D e e d  o f  T ran sfer  th ere in  th ere  b e  su b s t itu te d  a d a te  agreed  b e tw e e n  
th e  p a rt ie s  o r  settled  b y  th e D is t r ic t  C o u r t  in  d e fa u lt  o f  such  a g re e m e n t. 
T h e r e  w ill b e  n o  ord er  as to  th e  c o s ts  o f  th e  a p p ea l to  th e  S u p re m e  
C o u r t  o r  o f  th is  ap peal.

Appeal allotced.
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