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1969 Present : Sainerawickrame, J.

J. THIRUNAYAGHANM, Pclitioner, and 1XSPIECTOR OF POLICLE,
JAFEFNA, and another, Respondents

S. C. 203168—Application in Revision in M. C. Jaffra, 33722

Criminal Procedure Code—Section 413—Charce of theft—Acquittal of accused—
Disposal of property which was the subject-mmaltter of the charge.

In a prosccution for theft of ceriain articles the accused was acquiticd on 19th
Alarch 1968. An inqguiry as fo whether the articles Lelenged to the sccused or
to the wvirtual complainant was fixed for Sth Apml 1668, Cn that day the
accused failed to appear und the Magistrate, after hearing the evidence given by
the complainant, made order for the dehivery of the articles to the cemplainant.
In the present application in revision the accused moved to have the order of
the Magistrate sct aside on the mam ground that, as no oiffence had bLeen
cominitted, it was the duty of the Magistrate {o have returned the articles to

the person from whom they had been seized.

Held, that it 15 open {o a Magistrale, where special eircumstances exist, to
ordcer property to be delivered to a person other than the jperson from whosa
possession it was seized. There was no reason, i the present applicetion, for
the cxerciso of the Court’s extra-ordinary powers of revision.

A\PPL[CA'[‘[ON to revise an order of the Magistrate’s Court, JalTna.
L. Manthkavasagar, for Ltire accuscd-petitioncr.
Lualith Rodrigo, Crown Counsel, for the Attorney-General,

L. A.T. Williams, for the 2nd complainant-respondent.

Cur. adv. rult.

August 18, 1960, SAMERAWICKRAME, J.—

The accused-petitioner has made this application for revision of the
order made by the lecarned Magistrate directing that fishing ncts and
poles that had been produced in the case should be delivered to Anthony
Sebamalai the virtual complainant in the case. At the trial the accused-
petitioner, who stood charged with the theft of thesearticles, wasacquitted
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on 19th March, 1968. On that day he claimed the nets and the poles
while the complainant made a counter-claim. The matter was fixed for
inquiry for 8th April, 1968. On that datec the accused-pctitioner failed
to appear. The complainant-respondent gave evidence on oath and
stated that the nets and poles belonged to him and the learncd Magistrate

made order for the delivery of the nets and poles to him. The accused-
petitioner has, in his pctition, stated that he heard the date of inquiry

a3 Sth May, 196S, an:l that when he went to the Magistrate’s Court on
Sth May, 1968, he found that the inguiry had been concluded and an
order made in favour of the virtual complainant-respondent.

Learned Counsel appearing for the accuscd-petitioner submn.itted
that as the Magistrate did not take the view that these were articles
rcgarding which an offence had been committed he had no power to do
anything clsc except to return them to the person from whom they
had been scized. It would appear that these nets and poles had been
taken by the police from the custody of onc Lucille Ammah who however
stated that they had been left with her three days before by the accused-
patitioner. Counscl for the accused-petitioner relicd on the case of
Punchinona v. Hinnappuhamy * and the case of K. Piyadasz n. R. M.
Punchi Banda 2. In these cascsit has been laid down that the Magistrate
has no power to deliver articles taken from the possession of one person
to any other person on the ground that he and not the former possessor
is entitled to possession. In the case of (. V. Sugathapala v. J. K.
Thambirajalhk3, it was held that while, as a rule, property should be
delivered to the person in whose possession 1t was at the time of scizure
by the police, it is open to a Magistrate to order it to be delivered to some
other person where there were special circumstances. This decision has
been followed in the case of W. Bzlagalle v. K. Somaratne®. 1 am 1n
agrecement with the view that it is open to a Magistrate, where special
circumstaneas exist, to order property to be delivered to a person other
than the person from whose possession it was seized.

In this ease, on Sth April, 196S, when the Magistrate held an inquiry,
the accused-petitioner, who had made a claim orally to the fishing ncts
and poles, was not present. The virtual complainant-respondent was
present. e gave evidence on oath and stated that he was the owner of
 these nets and poles. At the trial, though the accused-petitioner was
acquittea, the learned Magistrate who tried the casc had not disbelieved
thc complainant’s evidence that he was the owner of the nets and poles

. but he was not satisfied with the identification of them. The accused-
potitioner appeared not to be pursuing his claim in view of his absenco

from the inquiry.
In the casc of Punchinona v. IHinniappuhamy (supra) the main

ground for the decision 13 that scction 419 of the Criminal Procedureo
Code is not a provision which confers jurisdiction to decide claims to

3 (7964 67 N. L. R. 91.
$(1967)70 N. L. R. 332.

1(1959) 60 N. L. R. 518.
1(1959) 62 N. L. R. 307.
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posscssion.  On Sth April, 1968, when the inquiry was held-it can hardly

be said that there were disputed claims to posscssion as the accused-
petition:r by his non-attendance was in cifect not. prosccuting the oral

claim which he had made on the earlier date.

A peiitioner who makes an application to have an order of this nature
ect aside in revision must make out a strong case. The order of the
learned Mayistiate was, in my view, made within jurisdiction and,
having regard to the facts and other matters Lefore the learnad Magistrate
at the time it was made, I am not disposed, in any event, to interfere

with his order by way of revision.

The accused-petitioner has submitted that he had misheard the dato
of inquiry as Sth Aay, 19GS. In his petition hc ‘has stated that an
application for revision to this Court was filed on Uith dlay, 19C8, the
day after he discovered that the inguiry had not been fixed for Sth May,
1958, Lut for Sth Aprd, 1968. That application had been withdrawn by
Counscl with libertv to file a fresh application later. 1 have sent for
and examined the papers filed by the accused-petitioner on 9th May,
1968, and [ find that in those papers he has not sct out the fact that ho
made a mistake in regard to the date of inquiry. The assertion of a
mistake was made for the first time in the payers filed in the present
apphlication on 26th June, 19G68. To put 1t at the lowest the petitioner
has not sct out the fact of mistake at the carliest opportunity that he
hed.  DMoreover, both in his petition as well as in the argument on his
behall in Court reliance was placed primarily on the fact that the order
of che lezarncd Mawzistrate was made without jurisdiction andfor was

In-o. reck.

I a:n of the view that the accuscd-petitioner has failed to niake out a
casc for the intervention of this Court by the exercise oi the extra-ordinary
powers of revision.  The application is accordingly dismisscd. |

Application dismissed.



