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S. C. 29Sj6S— Application in Revision in M . C. Jaffna, 33722

Criminal Procalure Code— Section 410—Charge of theft—Acquittal of accused—
Disposal of property which was the subject-matter of the charge.

In a prosecution for theft o f certain articles the accused was acquitted on 19th 
March 1908. An inquiry as to whether the articles belonged to the accused or 
to tho virtual complainant was fixed for Sth April 1908. Cn that day the 
accused failed to appear and the Magistrate, offer healing the evidence given by 
the complainant, made order for tho delivery of (lie articles to the complainant. 
In the present application in revision iho accused moved to have the order of 
the Magistrate set aside on tho main ground that, us no offence hod been 
committed, it was the duty of the Magistrate to have returned the articles to 
the person from whom they had been seized.

Held, that it is open to a Magistrate, where special circumstances exist, to 
order property to bo delivered to a person other than the person from whoso 
possession it was seized. There was no reason, in the present application, for 
the exercise of tho Court’s extra-ordinary powers of revision.

A P P L I C A T I O N  to  r e v is e  a n  o r d e r  o f  th e  M ag istra te ’s C o u r t , Ja .Tna. 

It. Manikkavasagar, f o r  Lite a ccu se d -p e tit io n e r .

Lalith Rodrigo, C ro w n  C o u n se l, f o r  th e A ttorn ey -G en era l.

L. A . T . Williams, f o r  th o  2 n d  co m p la in a n t-re sp o n d e n t.

Cur. adv. vuli.

A u g u st  IS , 1969. Sa m e k a w j c k r a m e , J .—

T ilt' a c c u s e d -p e t it io n e r  h as m a d e  th is a p p lica tion  for r e v is io n  o f  th e  
o rd e r  m ade b y  th e  le a rn e d  M a g istra te  d ire ctin g  th a t fish in g  n e ts  a n d  
p o le s  th a t had  been  p r o d u c e d  in th e  case  sh ou ld  be  d e liv e re d  t o  A n t h o n y  
S eb a m a la i the v irtu a l c o m p la in a n t  in th e case. A t  th e tria l th e  a c c u s e d -  
p e t it io n e r , w h o  s to o d  c h a r g e d  w ith  th e  t h e f t o f  Ih e se a rt ic lcs , w a s a e q u i i t c d
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o n  lO tli M a rch , 19 6 8 . O n  th a t  d a y  h e  c la im e d  th e  n e ts  a n d  th e  p o les  
w hile  th e  c o m p la in a n t  m a d e  a  co u n te r -c la im . T h e  m a tte r  w as fixed  fo r  
in q u ir j' f o r  8 th A p r il ,  19 68 . O n th a t  d a te  th e  a c c u s e d -p e t it io n e r  fa ile d  
to  a p p e a r . T h e  c o m p la in a n t-re sp o n d e n t g a v e  e v id e n c e  on  o a th  a n d  
sta ted  t i n t  th e  n e ts  a n d  p o les  b e lon ged  to  h im  a n d  th e  lea rn ed  M ag istra te  
m a d e  o r d e r  f o r  th e  d e liv e r y  o f  the nets a n d  p o le s  to  h im . T h e  a ccu sed - 
p e t it io n e r  h as, in  h is p e t it io n , sta ted  th a t  h e h ea rd  th e  d a te  o f  in qu iry  
as S th  ilia } ', 196S , a n d  th a t  w hen lie  w e n t t o  th e  M a g is tra te ’s C ou rt on  
Sth M a j', 190S , h o  fo u n d  th a t  the in q u iry  h a d  b e e n  c o n c lu d e d  a n d  an  
ord er  m a d e  in  fa v o u r  o f  th e  v irtu a l c o m p la in a n t-r e s p o n d e n t .

L e a rn e d  C o u n se l a p p e a r in g  fo r  th e  a c c u s e d -p e t it io n e r  su b m itte d  
th at as th e  M a g is tra te  d id  n ot tak e  th e  v ie w  th a t  th ese  w ere articles  
reg a rd in g  w h ich  a n  o ffe n ce  had  been  c o m m itte d  h e h ad  n o  p o w e r  to  d o  
a n y th in g  e lse  e x c e p t  t o  retu rn  them  to  th e  p e rso n  fro m  w h om  th e y  
had b een  se iz e d . I t  w o u ld  a p p ea r  th at th ese  n e ts  a n d  p o les  had  been  
ta k en  b y  th e  p o lic e  fr o m  th e  cu s to d y  o f  o n e  L u c il le  A m m a h  w h o  h ow ev er  
sta ted  th a t  th e y  h a d  been  le ft  w ith  h er  th ree  d a y s  b e fo r e  b y  th e a ccu sed - 
p e t it io n e r . C ou n se l fo r  th e  a ccu s e d -p e tit io n e r  re lie d  o n  th e  case o f  
Punchinona v. 1 Iiniv.appuhamy 1 a n d  th e  case  o f  K . Fitjadasa. v. H. M ,
Punchi Banda 2. I n  th ese  cases it has been  la id  d o w n  th a t  th e M ag istra te  
has n o  p o w e r  to  d e liv e r  a rticles  taken  fro m  th e  p o ssess ion  o f  on e  person  
to  a n y  o th e r  p erson  o n  th e  g rou n d  th a t  h e a n d  n o t  th e  fo rm e r  p ossessor  
is e n t it le d  t o  p o sse ss io n . I n  th e case o f  G. V. Sugalhapala v. J. K . 
Thambiraiah3, i t  w a s  h e ld  th a t w h ile , as a  ru le , p r o p e r t y  sh ou ld  bo  
d e liv e re d  t o  th e  p e r so n  in  w hose  p ossess ion  it  w a s a t  th e  tim e o f  seizu re 
b y  th e  p o l i c e ,  it  is o p e n  to  a M agistrate  to  o r d e r  it  t o  b e  d e liv e re d  to  so m o  
o th e r  p e rso n  w h e re  th ere  w ere specia l c ir c u m sta n ce s . T h is  d ecis ion  has 
been  fo llo w e d  in  th e  case  o f  IF. Balagalle v. K . Somaratne 4. 1 a m  in  
ag reem en t w ith  th e  v ie w  th a t  it is o p e n  t o  a M a g is tra te , w here sp ecia l 
c ircu m sta n ce s  e x is t , t o  o rd e r  p ro p e rty  to  b e  d e liv e r e d  t o  a p erson  o th e r  
th an  th e  p e r s o n  fr o m  w h ose  possession  it  w a s se iz e d .

I n  th is  ca se , o n  S th  A p r il , 19GS, w hen  th e  M a g is tra te  h e ld  an  in q u iry , 
the a c e i.s o d -p e t it io n e r , w h o  had m ade a  c la im  o ra lis - t o  th e fishing nets 
an d  po les , w a s n o t  presen t. T h e  v irtu a l c o m p la in a n t-r e sp o n d e n t  w as 
presen t. .He g a v e  e v id e n ce  on  oa th  a n d  s ta te d  th a t  h e w as th e  o w n e r  o f  
these n ets  a n d  p o le s . A t  th e tria l, th o u g h  th e  a c c u s e d -p e t it io n e r  w as 
u c q u ilt c d , th e  lea rn ed  M agistra te  w h o  tried  th e  ea se  h a d  n o t d isb e lie v e d  
th e  c o m p la in a n t ’s e v id e n c e  th at he w as th e  o w n e r  o f  th e  n ets an d  p o les  
b u t  he w as n o t  sa tis fied  w ith  the id e n tifica tio n  o f  th e m . T h e  accu sed - 
p e t itio n e r  a p p e a r e d  n o t  to  be pu rsu in g  h is  c la im  in  v ie w  o f  his a b sen co  
fro m  the in q u ir y .

I n  th f ca se  o f  Punchinona v. Ilinniappuhanv/  (su p ra ) the m a in  
g ro u n d  fo r  th e  d e c is io n  i3 th at se c tion  4 1 9  o f  th e  C rim ina l l ’ ro ccd u ro  
C od e  i3 n o t  a  p r o v is io n  w h ich  co n fe rs  ju r is d ic t io n  to  d e c id e  c la im s to

1 (m o )  eo <v. l . n :  sis.
3 (7950) 62 N. L. 7?. 307.

* (1064) 67 N. L. II. 01.

* (1007) 70 N. L. 7?. 332.
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possossi-m . O n Stli A p r il , 1 ‘JGS, w h en  th e  in q u iry  w a s h eld  it can  h a rd ly  
Lo sa id  th at th ere  w ere  d isp u te d  c la im s to  p ossession  as (h e  a c c u s e d - 
p e t it io n  :r b y  h is n o n -a tte n d a n ce  w as in e f fe c t  n o t  p ro se cu t in g  th e  ora l 
c la im  w h ich  lie h a d  m a d e  o n  th e  earlier d a te .

A  p e t it io n e r  w h o  m a k es an  a p p lic a t io n  to  h a v e  an  o r d e r  o f  th is  n a tu re  
s e t  a s id e  in  rev is ion  m u s t  m a k e  out- a s tro n g  ease. T h e  o r d e r  o f  th e  
lea rn ed  M a g istra te  w as, in  m y  v ie w , m a d e  w ith in  ju r is d ic t io n  a n d , 
h a v in g  rega rd  to  th e  fa c ts  a n d  o th e r  m a tters  b e fo re  th e  learned  M a g istra te  
a t th e  lim e  it  w a s m a d e , I am  n o t  d isp o se d , in a n y  e v e n t , to  in te r fe re  
w ith  h is  o r d e r  h y  w a y  of revision.

T h e  a c c u s e d -p e t it io n e r  has s u b m itte d  th a t lie h a d  m ish eard  th e  d a to  
o f  in q u ir y  as Stli M ay , 19GS. Jn h is  p e t it io n  h e lia s s ta ted  th a t  an  
a p p lic a t io n  fo r  rev is ion  to  th is  C ou rt w as filed on  Dili M a y , 19liS, th e  
d a y  a fte r  h e  d is co v e r e d  th a t  the in q u iry  h a d  n o t  b een  fix ed  fo r  Stli M a y , 
193S, b u t  fo r  Stli A p r il , 190S. T h a t  a p p lica t io n  h a d  been  w ith d ra w n  b y  
C ou n se l w ith  lib e r ty  to  file a fresh  a p p lic a t io n  la ter . I  h a v e  se n t fo r  
a n d  e x a m in e d  th e  p a p ers  filed  b j ' th e a c c u s e d -p e t it io n e r  on  9th  M a y , 
19GS. a n d  f  find  th a t  in  th ose  p a p e rs  he h as n o t  se t o u t  th e  fa c t  th a t  ho 
m a d e  a  m ista k e  in  regard  lo  th e d a te  o f  inquiry ’ . T h e  assertion  o f  a 
m is ta k e  w a s m a d e  fo r  th e  first t im e  in  th e  p a p e rs  filed  in th e  p re se n t 
a p p lic a t io n  on  2Gth J u n e , 19GS. T o  p u t  i t  a t  th e  lo w e s t  th e p e t it io n e r  
h a s  n o t  s e t  o u t  th e  fa c t  o f  m ista k e  a t  th e  ea r liest o p p o r tu n ity  th a t  lie 
lie d . M o re o v e r , b o th  in  h is  p e t it io n  as w ell as in th e  a rg u m en t o n  h is  
b e h a lf  in  C o u rt  re lia n ce  w a s p la ce d  p r im a rily  on  th e  fa c t  th a t  th e  o r d e r  
o f  th e  lea rn ed  M a g istra te  w as m a d e  w ith o u t  ju r is d ic t io n  a n d /o r  w as 
in r o /r e c t .

I  a m  o f  th e  v ie w  th a t  th e  a c c u s e d -p e t it io n e r  h as fa ile d  to  m a k e  o u t  a 
ea se  fo r  th e  in te rv e n tio n  o f  th is C ou rt by' th e  e x e rc ise  o i  th e  e x tr a -o i d in a r y  
p o w e rs  o f  re v is io n . T h e  a p p lic a t io n  is a c c o r d in g ly  d ism issed .

Application dismissed.


