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PIYADASA
v.

KURUKULASURIYA, ATTORNEY-AT-LAW

SUPREME COURT.
FERNANDO, J „
DHEERARATNE, J. AND  
WADUGODAPITIYA, J.
RULE 7/95 (D).
JUNE 17, 18 AND 21,1996 .

A tto rn e y -a t-L a w  -  M a lp ra c tic e  -  J u d ic a tu re  A c t, S ec tio n  41  -  S u p re m e  C o u rt  
(C o n d u ct o f  a n d  E tiquette  for A tto rn eys-a t-L aw ) Rules, 1988.

Piyadasa who was the de fendan t in a ren t and e jec tm en t case  re ta ined  the  
re sponden t A tto rn e y -a t-L aw  in an ap p ea l be fo re  the C ou rt o f A ppea l. The  
Respondent failed to enter his appearance , g ive free dates and keep track of the  
case . C onsequen tly , th e  a p p ea l w as  d e c id e d  a g a in s t P iyadasa , w ho  w as  
unrepresented . Thereafter, the re sponden t fa iled  to re tu rn the c lien t's  file  of 
documents despite many letters and rem inders by the clien t ca lling for the file.

Held.

The respondent is guilty of malpractice.

Case referred to:

D anie l v. C h an d ra d e v a  [1994] 2 Sri L.R. 1.

PROCEEDINGS on Rule Nisi to remove A ttorney-at-Law from roll o f A ttorneys-at- 
Law.

A loy R atnayake, P.C., with Siva N a ren d ran  for respondent.
C. M otilal N ehru, PC. w ith M . D. S ilva  and M s. Jo sep h  for the Bar Association of 
Sri Lanka.

Kolitha D h arm aw ardena , D .S .G .  in support o f the Rule.

Cur. adv. vult.

July 22, 1996.
FERNANDO, J.

A Rule was issued on the respondent, who had been admitted and 
enrolled as an Attorney-at-Law in 1962, asking him to show cause 
why he should not be removed from the office of an Attorney-at-Law 
of the Supreme Court, or suspended from practice, on account of
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malpractice falling within the ambit of section 42(1) of the Judicature 
Act, No. 2 of 1978, in that -

(a) in November 1985 he had been retained by one Piyadasa in 
Court of Appeal Case No. CA/LA 101/85, which was an application 
for leave to appeal against an order made in favour of Piyadasa, 
who was the defendant in District Court Tangalle Case No. 860/RE;

(b) he had been paid Rs. 4,200 by P iyadasa as fees for his 
appearances, for the preparation of objections, and for Counsel for 
argument;

(c) he had filed the objections, together with his proxy, and also 
made arrangements for Counsel to appear for Piyadasa on certain 
dates;

(d ) how ever, he fa ile d  to a rra n g e  fo r any a p p e a ra n ce  fo r 
Piyadasa, or to attend Court himself, on 26.7.90, 13.11.90, 9.1.91,
4.9.91, 27.11.91, 18.9.92, 30.10.92 and 24.11.92, w h ils t the 
appellant was represented on all those dates;

(e) because of that default, the appea l was dec ided  against 
Piyadasa, who was unrepresented; and

(f) thereafter he failed to reply to any of the letters sent to him by 
Piyadasa or to return Piyadasa’s papers relating to the case;

and thereby acted in a manner detrimental and/or prejudicial to his 
client Piyadasa.

The respondent said that he had cause to show, and the matter 
was taken up for inquiry on 17th, 18th and 21st June 1996. In support 
of the Rule, the complainant, Piyadasa, and the Registrars of the 
Suprem e C ourt and the C ourt o f A ppea l, gave ev idence . The 
respondent gave evidence on his own behalf.

The ev idence led estab lished -  and, indeed, the respondent 
admitted -  the truth of the matters set out in (a), (b), (c) and (f) above, 
and that the appeal had been decided on 24.11.92 with Piyadasa 
being absent and unrepresented.



412 Sri Lanka Law Reports [1997] 2 Sri L.R.

DEFAULT IN APPEARANCE

The disputed question of fact was whether the respondent failed to 
appear, or to arrange for an appearance, for Piyadasa on all or any of 
the dates set out in (d), and if so whether it was that default which 
resulted in the adverse decision of the Court of Appeal. It is not 
disputed that the plaintiff-appellant in CA/LA 101/85 did not obtain a 
variation of the order appealed against.

The evidence shows that Piyadasa retained the respondent in 
November 1985; that P iyadasa prom ptly paid him the full fee of 
Rs. 4,200/- called for by his letter dated 15.11.85; that letter stated 
that Rs. 1,050/- was for appearances by him on the notice returnable 
date (14.11.85), and the date for filing objections (4.12.85), and that 
the balance was for the preparation of objections and Counsel’s fee 
for the argument; that the respondent filed his proxy, but did not take 
any steps to retain Counsel for the argument; that he neither entered 
his appearance by filling and tendering an appearance slip intended 
fo r th a t p u rp o se , nor g ave  his free  da te s , to the  re g is try  in 
accordance with the practice of the Court of Appeal; and that he did 
not check the relevant appeal register maintained by the Court of 
A ppea l or the m onth ly lis ts  of pend ing  appea ls  exh ib ited  and 
available for inspection in the Court of Appeal registry. The journal 
entries in CA/LA 101/85, show that after Piyadasa’s affidavit was filed 
on 13.1.86, the Court of Appeal registry took no steps to list the 
matter for over four years, until 26.7.90. It is not clear how it came to 
be listed on that day, and for what purpose: whether for hearing, or to 
fix a date for hearing; however, the respondent did not appear, and 
the Court fixed it for hearing on 11.10.90; inexplicably, it was next 
listed for 20.9.90, on which date the Court again fixed it for 11.10.90. 
On tha t day, A tto rn e y -a t-L a w  L. H ir im u tu g o d a , a p p e a re d  for 
Piyadasa, and the Court ordered that the case be listed "in due 
course on a date convenient to Counsel” . The case was next listed 
on 13.11.90, and the respondent neither appeared nor arranged for 
any one else to appear; and the Court granted leave to appeal. That 
was an ex parte  order, adverse to Piyadasa. The Court called for the 
original record from the District Court of Tangalle. Twice thereafter the 
case was listed even though the record had not been received -  on 
3 .12 .90 , when A tto rn e y -a t-L a w  H ir im u tu g o d a  a p p e a re d , and
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on 9.1.91, when no one appeared. On 9.1.91 too the Court ordered 
the m atter "to  be lis ted  for argum ent on a da te  conven ie n t to 
Counsel” . Thereafter the record was received, and the matter came 
up on 4.9.91; again the respondent did not appear, and the Court 
directed listing “on a date suitable to Counsel” . Despite three such 
orders, there is not even a suggestion by the respondent, or on his 
behalf, that either Attorney-at-Law Hirimutugoda or he informed the 
registry of any convenient dates at any time.

A fte r 4 .9 .9 1 , the  case  next cam e up on 2 7 .1 1 .9 1 , in the  
respondent’s absence; the Court directed that notice be issued on 
Piyadasa and his registered Attorney, naming the respondent, and 
again ordered listing “on a date convenient to Counsel” . Two months 
later, although Piyadasa’s address as given in the caption was “9, 
Sangham itta Mawatha, Kandy, and presently of 9/1, M edaketiya 
Road, Tangalle” , notice was sent by registered post to the Kandy 
a d d re ss  and  not to T anga lle ; and no n o tice  w as sent to the 
respondent. Thereafter the case came up on 18.9.92 and 30.10.92, 
the respondent being absent. On 30.10.92, the Court fixed the matter 
for 24.11.92, and directed that notice be sent to Piyadasa; again, 
notice was sent by registered post to the Kandy address. (Both 
notices were not returned). On 24.11.92 , the respondent did not 
appear, and the Court allowed the appeal, and sent the case back to 
the District Court of Tangalle. The respondent took no steps to file an 
application for relisting or for leave to appeal to the Supreme Court.

There has been a series of lapses by o ffic ia ls  of the Court of 
Appea l registry, of a kind which inev itab ly  adds to the delays, 
inconvenience and cost of litigation. In those circum stances, the 
failure of the respondent to appear on 26.7.90, 20.9.90, 3.12.90 and
9.1.91, cannot be regarded as culpable.

However, had the respondent entered his appearance and given 
his free dates, in all probability the case would have been listed on a 
date su itab le  to him; and if it was not, that w ould have been a 
sufficient ground for re-listing. There would have been no defaults on 
13.11.90, 4.9.91, 27.11.91, 18.9.92, 30.10.92. and 24.11. 92. Despite 
avoidable lapses by the registry officials, it was thus the respondent 
who was principally responsible for those defaults, which resulted in
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adverse orders being made on 13.11.90 and 24.11.92. His evidence 
indicated that he was awaiting some intimation from the Court of 
Appeal, but the practice of the Court clearly did not entitle a party or 
his Attorney-at-Law to any such notice. Nor can this Court treat his 
responsibility as any less simply because he retained Attorney-at- 
Law Hirimutugoda, for it is the respondent's position that Attorney-at- 
Law H irim u tugoda  was only asked to  appea r on 11.10.90 and 
3.12.90 and, thereafter, “to have an eye on the appeal list” -  not that 
he was retained to argue the case. As the registered Attorney, it 
remained the respondent’s responsibility to deal with the case (see 
Daniel v. Chandradeva).

Learned President’s Counsel, on behalf of the Bar Association, 
submitted that these defaults did not amount to malpractice, because 
the case had been in “cold storage” in the Court of Appeal for over 
four years, and had thereafter been listed contrary to Court orders. In 
those circumstances, he argued, the respondent’s lapse, if any, did 
not warrant any disciplinary action.

This contention ignores the facts. The defaults on six dates -  
namely 13.11.90, 4.9.91, 27.11.91, 18.9.92, 30.10.92, and 2 4 .11 .9 2 - 
are not attributable to lapses by the registry officials. What is even 
more serious is that this contention wholly fails to take account of the 
duty of diligence imposed on anyone who decides to practice in the 
Court of Appeal (and, indeed, in any Court) to familiarize himself, and 
comply, with the established practice and procedure of that Court. 
The respondent had been in practice for about 25 years when these 
d e fa u lts  o c c u rre d . The fa c t th a t he a p p e a re d  m a in ly  in the 
Magistrate’s Court is no excuse: he should not have agreed to accept 
the brief unless he could have attended to it with due diligence. He 
had a clear option -  either to shoulder all the responsibilities which 
flowed from the proxy in his favour (see Chandradeva, at 11) or to 
retain Counsel and relieve himself of some part of that burden. He did 
not choose the second a lte rna tive  even though his c lie n t had 
entrusted to him the full amount nominated by him (in his very first 
letter of 15.11.85) as Counsel’s fee for argument. Unless and until 
some Counsel was retained, therefore, he was obliged to enter his 
appearance, give free dates, and keep track of the case; he was not 
justified in waiting for notices from the Court and reminders from his 
client.
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The respondent was therefore in default of his basic obligation to 
exercise due diligence, now expressly recognised in Rules 10 and 15 
of the Supreme Court (Conduct of and Etiquette for Attorneys-at-Law) 
Rules, 1988.

Learned President’s Counsel, on behalf of the respondent, referred 
to certain other matters, as having an exculpatory or mitigatory effect. 
First, he urged that the respondent had expressed reluctance to 
accept the brief, because he did not usually appear in the Court of 
Appeal and also because he preferred not to appear for clients from 
his own area. However, it was never suggested to Piyadasa in cross- 
examination that any such reluctance had been indicated. This does 
not mitigate his responsibility.

Second, he contended that Piyadasa was himself guilty of defaults 
and delays. Three matters were urged: not meeting the respondent 
prior to 4.12.85 to sign his affidavit, not responding to a letter sent by 
the respondent when the respondent felt that senior counsel should 
be retained, and not contacting the respondent despite two notices 
from Court. Although the respondent wrote to Piyadasa on 15.11.85, 
referring to the preparation of the objections, he made no mention of 
p repa ring  or s ig n in g  an a ff id a v it and  P iyadasa  says th a t the 
respondent did not ask him to come to Colombo to sign an affidavit. 
In any event, this had no bearing on the ultimate judgm ent of the 
Court of Appeal. A lthough the respondent did testify that he had 
decided to retain senior counsel after the District Court record had 
been called for, all he said was that he had written to Piyadasa to 
come and meet him -  but not that he told him why. Further, it was not 
suggested to Piyadasa that any such letter had been sent; and the 
respondent claimed that he neither kept a copy, nor made a note in 
his file about it. Not only is the respondent’s version unacceptable, 
but any such letter was quite unnecessary because he had already 
received the nominated fee for counsel, and should have retained 
one. As for the notices, there is no reason to doubt P iyadasa ’s 
explanation that he did not receive the notices sent by Court to his 
former Kandy address, because by 1991 those premises had been 
forcibly seized by the Bank.

Thirdly, learned President’s Counsel relied on the respondent’s 
evidence that he had thought the appeal would be over in three or



416 Sri Lanka Law Reports [1997] 2 Sri L.R.

fou r m on ths ; th a t a fte r  a b o u t 18 m on ths  P iya d a sa  m et h im , 
whereupon he told Piyadasa not to worry about the case; and that he 
offered to get an order expediting the case, but that Piyadasa wanted 
it dragged out as long as possible. Piyadasa’s evidence was that on 
three occasions before 24.11.92 he had met the respondent in 
C o lom bo, and in q u ire d  a b o u t the  case ; the  re sp o n d e n t had 
reassured him, saying that he need not come for the case, that the 
respondent had done everything necessary for the case, and that he 
had nothing to fear. He denied the suggestion that he wanted the 
case dragged on, and, as pointed out later in this judgment, the 
respondent failed to reply to Piyadasa's letter of 12.12.93. But even if 
the respondent is believed, that would have made no difference to 
his obligation to appear at the hearing, particularly as he admitted 
telling Piyadasa not to worry about the case.

It was next subm itted that the respondent’s absence made no 
difference; that the Court of Appeal had looked at the question of 
notices very carefully, and had followed an unreported judgment of 
the Supreme Court in reaching its decision. The respondent says that 
he had left Colombo on 20.11.92; that he returned on 24.11.92 at 
12.00 noon, and saw the appeal list in the "Daily News” ; that he 
rushed to the Court of Appeal office to verify what had happened, 
and if necessary to get the case relisted; that he realised that this 
was not possible as Piyadasa had been twice noticed; that the next 
a lternative was to file  an app lica tion  for leave to appea l to the 
Supreme Court, but that, having read the signed judgm ent of the 
Court of Appeal, he found that it was based on a judgment of the 
Supreme Court, and therefore decided not to pursue that course of 
action -  all this within three or four days, and without any attempt to 
communicate with his client. He adds that he made this decision after 
consulting a senior lawyer.

From what has already been noted, it is clear that if the Court of 
Appeal had scrutinized the notices, it would have found that they had 
not been sent to Piyadasa’s current address. Further the Court made 
an observation that none of the respondents were present, and that 
they were absent and unrepresented on several previous dates 
notwithstanding notices issued by the Court. But the record shows 
that this was mistaken; at the outset notice was sought and issued
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only on the 1st respondent (Piyadasa); and on 27.11.91 notice was 
ordered on the 1st respondent, and not the others. It seems that the 
Court d id  not probe the issue of notices. If the Court of Appeal 
judgment depended on notices having been properly issued, a case 
might have been made for relisting on the basis that the judgment 
was procedurally flawed. As for the argument that the judgment was 
correct on the merits, and that the respondent’s lapses made no 
difference, that would allow counsel to play the part of the Judge. On
27.11.91, the Court of Appeal referred to the (unreported) judgment 
of this Court, and expressed the view "that the respondent to this 
a p p e a l shou ld  be h e a rd .” W hen the  C o u rt its e lf  c o n s id e re d  
assistance necessary, can an Attorney-at-Law seek to excuse his 
de fau lt in appea rance  by saying that his appea rance  was not 
needed? The respondent's professional obligation was to appear, 
and default cannot be excused or m itigated by such speculation 
about the resu lt of litiga tion . If he had really be lieved  that the 
unreported Supreme Court judgment was conclusive, then between 
27.11.91 and 24.11.92 he should have informed his client that that 
was his view and advised him not to contest the appeal.

Further, it is not likely that a signed copy of the Court of Appeal 
judgment was available so soon; the judgment of the Supreme Court 
which the Court of Appeal followed was then not reported. But even 
assuming that he was able to peruse the two judgments, and to make 
them available to senior counsel, yet he took the decision not to 
pursue the matter without any communication to and discussion with 
his client. Even thereafter, he did not inform his client: in answer to a 
leading question in ev idence-in -ch ie f, whether he had inform ed 
Piyadasa about what had happened, all he said was that he had 
sent a letter asking Piyadasa to come and meet him. He said that he 
had no copy of this letter, and in cross-exam ination P resident’s 
Counsel did not even suggest to Piyadasa that any such letter had 
been sent.

The respondent said that in March 1993, quite by chance, he had 
met Piyadasa, and told him what had happened; he asked why, 
despite two notices from the Court, Piyadasa had not contacted him, 
but that Piyadasa seemed unconcerned. This, too, had not been'
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put to Piyadasa in cross-exam ination, and I cannot accept that 
evidence.

Counsel's fifth  argum ent was that P iyadasa had suffered no 
damage, because he continued to remain in occupation  of the 
premises from 1985 to 1992, and even thereafter, as the proceedings 
continued in the District Court. However, there was never any risk that 
the C ourt o f A p p e a l p ro ce e d in g s  cou ld  resu lt in an o rde r fo r 
P iyadasa’s ejectm ent, and so his continu ing occupation  cannot 
mitigate the respondent’s default. In fact, the respondent’s defaults 
resulted in the alteration of a finding in his favour, and thus he did 
su ffe r som e d is a d v a n ta g e  in the  s u b s e q u e n t D is tr ic t C o u rt 
proceedings.

Lastly Counsel submitted that Piyadasa complained to this Court 
through improper motives in the mistaken belief that the respondent 
had acted in collusion with the other party, and also in an endeavour 
to extort some payment from the respondent.

This allegation of collusion arose from Piyadasa’s evidence that in 
September 1993 he met the respondent, and again inquired about 
the case, whereupon the respondent said “Oh, you are coming from 
Ampara, isn’t it?” , and undertook to send him particulars about the 
case within a fortnight, but failed to do so. Thereafter in November 
1993, Piyadasa learned from his Attorney-at-Law at Tangalle that the 
record had been sent back to Tangalle, and found that the appeal 
had been allowed. He then wrote to the respondent on 12.12.93 
referring to this (as well as the three meetings before 24.11.92) and 
stated that the respondent’s question about Ampara gave rise to a 
serious suspicion. In his letter he did not state what that suspicion 
was, but his evidence shows that he suspected that the respondent 
had acted in co llus ion w ith his opponent because the p la in tiff- 
appellant was from Ampara, while Piyadasa was from Tangalle. In 
that letter, Piyadasa also threatened to take legal action against the 
respondent for the loss he had suffered. The respondent says he did 
not reply to this letter because of this serious allegation of collusion. 
In the result, Piyadasa's version of this meeting (and of the previous 
m ee tings) w as not d e n ie d  by the  re sp o n d e n t a t the  e a rlie s t
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opportunity, but only after these proceedings commenced. While I 
accept Piyadasa’s evidence, I must observe that even if Piyadasa 
was wholly unjustified in inferring collusion, that did not vitiate his 
complaint in other respects.

As for the allegations of extortion, learned President’s Counsel 
suggested in cross-examination to Piyadasa that he had discussed 
his grievance with Mr. Ronnie de Mel and had wanted a sum of 
money to se ttle  the d ispu te . This P iyadasa s toutly  den ied . The 
respondent neither testified that Mr. de Mel had given him any such 
information nor called Mr. de Mel to give evidence. I hold that none of 
the matters relied on by the learned President’s Counsel for the 
Respondent excuses or mitigates his default. His failure to inform his 
client, and to file an application for relisting or for leave to appeal 
aggravates his default.

FAILURE TO RETURN PAPERS

Piyadasa further testified that he needed the file or papers (which 
admittedly had been handed over to the respondent in November 
1985) for the purpose of the District Court proceedings. He says he 
first made a telephone call and left a message with a member of the 
respondent’s household (whom he did not identify); he followed this 
up w ith a po lite , rep ly -pa id , te leg ram  on 1.3.94, ask ing  for an 
appointment to collect the file; and when there was no response, he 
sent a strongly worded letter dated 23.3.94 -  specifica lly alleging 
collusion with his opponent, demanding the return of his file, and 
threatening legal action. This was copied to various officials.

On the d ire c tio n s  of th is  C ourt, by le tte r d a te d  25 .8 .94  the 
Registrar called for the ‘Respondent’s observations’ on that letter; on 
23.9.94 the respondent asked for time "as the file relating to the 
su b je c t has been m is p la c e d ” by him. He sent a reply, da ted  
24 .10 .94 , w h ich  m ade no re fe rence  to the file , and  on be ing  
reminded, he replied on 18.11.94 that the papers were with Attorney- 
at-Law Hirimutugoda and that when he received Piyadasa’s telegram, 
he asked Attorney-at-Law Hirimutugoda to trace it, so that he could 
return it, but that so far the latter had failed to do so.
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In his e v idence  in th is  C ourt, he sa id  tha t A tto rn e y -a t-L a w  
Hirimutugoda had returned the file to him after appearing on 3.12.90, 
but that he gave the file again to Attorney-at-Law Hirimutugoda after 
the order of 24.11.92. However, quite inconsistently, he stated that he 
wanted to get Piyadasa down and to ask why Piyadasa had insulted 
him; and that if Piyadasa had spoken cordially to him, he would have 
returned the file. But even when giving evidence he said he did not 
have the file.

I hold that the respondent w ilfu lly refused to return the file of 
documents which was his client’s property and which he had no right 
to retain, and that this constituted malpractice.

CONCLUSION

I hold that the charge of malpractice has been established beyond 
reasonable doubt. The Rule is therefore made absolute.

The respondent’s evidence discloses other unsatisfactory features 
in regard to his professional work. He failed to keep a record of the 
disbursements made out of the fee paid to him for various purposes, 
and of the communications with his client. Further by his letter dated 
6.12.85 he asked Piyadasa to place his signature on an affidavit, and 
to return it for s ignature thereafter by a Justice  of the Peace in 
Colombo. Taking all the c ircum stances into consideration, in the 
in te res ts  of the a d m in is tra tio n  o f ju s tic e , the  p u b lic , and the 
profession, I order that the respondent be suspended from practice 
until 31.12.97. The Registrar is d irected to inform the Registrar- 
General of this order.

DHEERARATNE, J. -  I agree.

WADUGODAPITIYA, J. -  I agree.

Rule made absolute,
Respondent suspended from practice.


