
402 Sri Lanka Law Reports (2006) 2 Sri L  R.

MENDIS
vs

BERTY PR EM A LA L DISSANAYAKE AND OTHERS

COURT OF APPEAL.
SR1SKANDARAJA. J.
CA 2416/2004.
FEBRUARY 9, 2006.

Writ o f Mandamus- Suspension o f Chairman/Member o f a Pradeshiya 

Sabawa a fte r a Com m issioner has been appoin ted  to inquire into  

charges - No New m ateria l - Validity? Pradeshiya Saba Act, 15 o f 1987- 

Section (1), (2) (3).

The petitioner sought a Writ of Certiorari to quash the decision of 

the 1 st respondent - Chief Minister to suspend the petitioner as member 

and Chairman of the Thalawa Pradeshiya Sabawa. The petitioner was 

issued with a charge sheet containing 11 charges for acting contrary 

to certain Rules of the Finance and Administrative Regulations of the 

Pradeshiya Sabha. The 2nd respondent was appointed as a “One man 

Commission" to inquire into the charges on 30.04.2004. The charges 

were amended and on the amended charges the inquiry commenced 

on 22.07.2004. The 1st respondent Chief Minister thereafter suspended 

the petitioner as member and Chairman of the Sabha by his order 
dated 06.08.2004 ; three months after the appointment of the “One 

man Commission”.

HELD:

(1) The M inister has discretion to suspend the Chairman  

depending on the circumstances of each case- Section185(3) 

clearly lays down the point in time the Minister could exercise
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his discretion i.e. the time of appointing a retired judicial officer 

under 185 (2).

(2) The Minister has not taken steps with regard to suspension 

at the time of appointing a retired judicial officer and had 

allowed the Chairm an to function even a fter the said  

appointment, which shows that the Minister was of the opinion 

that there is no imminent dam age or break down in the 

administration of the Sabha and prompt action was not 

necessary.

(3) If the Minister had not formed an opinion at the time of 

appointing a judical officer, he cannot on a subsequent time 

form such an opinion without any new material that warrants 

another inquiry.

AN APPLICATION for a Writ of Certiorari.

Upul Jayasuriya  with P. Radhakrishnan for petitioner

L. M. K. Arulanandan  DSG for 1st, 3rd and 5th respondents.

Cur. adv.vult.

20th March, 2006.

SR IS K A N D A R A JA H . J.

The Petitioner in this application has sought a writ of Certiorari 

to quash the decision of the 1st R espondent to suspend the 

Petitioner as m em ber and Chairm an of the Thalaw a Pradeshiya  

Sabha by his O rder published in the G azette  No. 1352 /34  dated

0 6 .0 8 .20 04 , M arked P8. He has also sought a writ of Certiorari to
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quash the decision of the 1st Respondent to appoint the 2nd 

Respondent as the Commission of Inquiry and any decision or report 
the 2nd Respondent may issue. This relief was not perused by the 

Petitioner when this m atter was taken up for argum ent.

The Petitioner subm itted that he was e lected in the Local 
Governm ent Elections in March 2002  as a m em ber and was 

appointed as the Chairm an of the Thalaw a Pradeshiya Sabha. He 

submitted that he was discharging his duties diligently and he has 

always complied with all the laws, rules and regulations governing 

the Sabha. He further submitted that the 1st Respondent is his 

political rival as the Petitioner contested the General Elections 

against the son of the 1 st Respondent in a different political party. 
He lost the election and after the announcem ent of the result, he 

was arrested by the Police on 03.04.2004 based on false complains. 

He was enlarged on bail by the M agistrate’s Court on 22 .04 .2004 . 
The Petitioner submitted that he was issued with a charge sheet 
(P 2) by the 1st Respondent acting under Pradeshya Sabhas Act 
N o .15 of 1987 on 0 8 .0 4 .20 04  containing 11 charges, alleging that 
the Petitioner is guilty of acting contrary to one or more Rules 177 

to 179 and 208 of the Financial and Administrative Regulations of 
Pradeshiya Sabhas. The 1st Respondent by his letter dated
3 0 .0 4 .2 0 0 4  (P 4 ) intim ated the appointm ent of the “One Man 

Commission” to inquire in to the charges served on the Petitioner.

T h e  1st R e s p o n d e n t a d m its  th e  fa c t th a t a “O n e  M an  

Commission” was appointed to inquire in to the charges against 

the Petitioner on 3 0 .0 4 .20 04  and submitted that the charges were  

framed on an investigation of the Commissioner of Local Government 

acting in terms of the Pradeshya Sabhas Act. The 2nd Respondent 
‘One Man Commission’ thereafter reframed the charges and served 

on the Petitioner on 0 4 .0 6 .2 0 0 4  which contains 8 charges (P6).
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The  2nd Respondent com m enced the inquiry on 2 2 .0 7 .2 0 0 4 . The  

Petitioner while the inquiry was pending invoked the jurisdiction of 

the Provincial High Court to issue a writ to quash the appointm ent 
of the 2nd Respondent as Com m ission of Inquiry and to stay the  

inquiry proceedings. T hereafter the 1st R espondent by an order 

dated 0 6 .0 8 .2 0 0 4  pub lished  in the  G a z e tte  su sp en d ed  the  

Petitioner’s membership and Chairm anship of the said Pradeshya  

Sabha. After the suspension of the P etitioner’s m em bership and 

Chairmanship an am ended Petition was filed in the Provincial High 

Court and an interim relief was sought to stay the operation of 
suspension. As the Petitioner was not successful in obtaining an 

interim  re lie f he w ithdrew  the said app lication  and filed  this 

application.

The learned D. S. G. submitted that the Petitioner is not entitled  

in invoke the jurisdiction of this Court as he has a lready invoked  

the jurisdiction of the Provincial High Court in the sam e matter. 

Even though the Petitioner has sought the sam e re lie f in the  

Provincial High Court the counsel for the Petitioner in this court 

restricted his re lief to prayer (c) of the Petition filed in this case. 

As the application before the Provincial High Court was withdrawn  

with liberty to file fresh application and as the Provincial High Court 

has not gone into the merits of the application and as this Court 

has concurrent jurisdiction to hear and determ ine this application  

this Court over rules the objection of the learned counsel for the 

R esp o nd en ts  and p ro ceed s to co n s id er the  m erits  of this  

application.

It is an adm itted fact that the charges against the Petitioner 

were framed and served on 08 .04 .2004  containing 11 charges. The  

2nd Respondent was appointed as a ‘One Man Com m ission' to 

inquire into the charges against the Petitioner on 3 0 .0 4 .2 0 0 4 . The
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charges w ere am ended and on the am ended charges the inquiry 

com m enced on 2 2 .0 7 .2 0 0 4 . It is also adm itted  that the  1st 
Respondent suspended the Petitioner as member and Chairman of 
theThalaw a Pradeshiya Sabha by his Order published in the Gazette 

No. 1352/34  dated 06 .08 .2004 , Marked P8, three months after the 

appointm ent of the ‘One Man Com m ission’

It is relevant at this point to consider the relevant provisions of 
law.

Section 185 of the Pradeshiya Sabhas Act provides :

185. (1) If any time the Minister is satisfied that there is sufficient 
proof of -

(a) incom petence and m ism anagem ent, or

(b) persistent refusal or willful neglect to perform the duties 

imposed by this act, or

(c) misconduct in the perform ance of those duties, or

(d) persistent disobedience to or disregard of the directions, 
instructions or recom m endations of the Minister, or the 

Commissioner, or

(e) abuse of the powers conferred by this Act on the part of 
the chairm an of a Pradesh iya Sabha or any of the 

Mem bers of the Pradeshiya, Sabha,

the M inister may as the circum stances of each case may 

require, by Order published in the G azette.
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(i) remove the Chairm an from office, or
(ii) rem ove all or any of the m em bers frorri office ; or

(iii) dissolve the Pradeshiya Sabha

and such O rder shall as soon as m ay be convenient be laid 

before Parliament

(2) The Minister shall before making an O rder under subsection 

(1), appoint, for the purpose of satisfying him self in regard to any  

of the matters referred to in subsection (1), a retired judicial officer 

to inquire into and report upon such m atter within a period of three  

months, and such officer shall in relation to such inquiry have the 

p ow ers  o f a C o m m is s io n  o f In q u iry  a p p o in te d  u n d er th e  

Commissions of Inquiry Act.

(3 ) (a) When the M inister appoints a retired Judicial officer under 

subsection (2 ) to inquire into any m atter, the M inister may, as the  

circum stances of each case m ay require, by O rder published in 

the G a z e tte -

(i) suspend the Chairm an from office and direct the Vice  

Chairm an or, w here  the office of the V ice-C hairm an is 

vacant or where the V ice- Chairman has been suspended, 

the Assistant Com m issioner of the region, to exercise the  

powers and perform the duties of the Chairm an; or

(ii) suspend any of the m em bers from office ; or

(iii) suspend the Pradeshiya Sabha and direct the Assistant 

Com m issioner of the region to exercise the powers and 

perform the duties of that Pradesh iya Sabha and its 

Chairman.
2 -C M  8104
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(b ) Upon the rece ip t o f the report of the person appointed under  

subsection (2 ), the  M in is te r m ay m ake  an O rd er under subsection  

(1 )  o r re v o k e  th e  O rd e r  m a d e  u n d e r p a ra g ra p h  (a )  o f th is  

s ub sec tio n .

(4 )  W h e re  the  M in is te r re m o ve s  any  m e m b e r o f a P rad es h iy a  

S a b h a  from  o ffic e  by O rd e r  u n d e r su b s ec tio n  (1 ) ,  the  m e m b er  

a p p o in te d  in p la c e  o f such m e m b e r w h o  is re m o v e d , shall hold  

o ffic e  fo r the  u n e x p ire d  period  or portion  o f the  term  of o ffice  o f 

his p re d e ce s so r.

( 5 )  .......

(6 )  .....

( 7 ) .........

Section  185 (3 ) specifically  provides that when the M inister 

appoints a retired judicial officer under subsection (2 ) to inquire 

into any m atter, the M inister may, as the circum stances of each  

case may require  by order published in the G azette  suspend  

the Chairm an from office.

By this provision the M in ister has discretion to suspend the 

C h airm an  d ep en d in g  on the  c ircu m s tan c es  of each  case . 

Suspension may involve hardship and may cast a slur on the 

good nam e and reputation  o f  a duly e lected  m em ber of a local 

authority ; as such the discretion must be exercised reasonably  

and with circum spection. But this subsection has c learly laid 

down the point in tim e the M inister could exercise his discretion  

/. e . a t th e  t im e o f  a p p o in t in g  a re t ire d  ju d ic ia l o ff ic e r
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under subsection (2 ). the specification of this time has a purpose; 

that the Minister appoints a retired judicial officer to satisfy himself 

with regard to any of the matters referred to in subsection(1 )(a ) to

(e), these matters are of serious nature. The suspension is due to 

an exceptional situation which plainly call for swift and im m ediate  

action; action directed to prevent a beakdown in the administration 

of the Sabha; that the circum stances call for {he suspension of 

the Chairm an from office in order to control the maladministration. 

In other words, w hat is envisaged is a state of affairs which call for 

prompt action in order to arrest a rapidly deteriorating situation, 

lest there be a breakdown in the adm inistration of the Sabha. 

Therefore the Minister is given a discretion to suspend the Chairman 

at the time of the appointment of the retired judicial officer to inquire 

into the matters in issue. At the time of this appointment the Minister 

was aware of the allegations and the charges against the Chairman  

and the M in ister w as in a position to dec id e  w h eth er those  

allegations and charges are so serious that warrants the suspension 

of the Chairm an. But the M inister has not taken any steps with 

regard to suspension at the time of appointing a retired judicial 

officer to inquire into the allegations and the charges against the 

Chairm an and allowed the Chairm an to function even after the 

appointment of a retired judicial officer, that shows that the minister 

was of the opinion there is no im m inent danger or breakdown the 

administration of the Sabha and prompt action was not necessary. 

If the M inister had not formed an opinion at the time of appointing  

a retired judicial officer that the suspension of the Chairm an was 

necessary, he cannot on a subsequent time, in this case after 

three months, form such an opinion without any new material that 

warrants another inquiry. The Respondents have not taken up the 

position that they had new m aterial to suspend the Chairm an on a 

subsequent day. For the aforesaid reasons the Ministers decision  

to suspend the Chairm an without additional m aterial on a date
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subsequent to the appointment of the retired officer the “One Man 

Commission" is illegal and unreasonable. Therefore this Court 
issues a w rit of C ertio rari quashing the  decis ion of the 1st 
Respondent to suspend the Petitioner as a mem ber and Chairman 

of the Thalaw a Pradeshiya Sabha published in G azette  No. 1352/' 
34 dated 06.08.2004. The court makes no order with regard to costs.

A pplication allow ed.


