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Held  (Saxsont, J., dissenting), that an appeal to  the Privy Council docs not lio 
from a decision o f tho Supremo Court in an application for a writ o f certiorari. 
Such an application does not fall within the ambit o f  the expression “  civil 
suit or action ”  in section 3 of tho Appeals (Privy Cpuncil) Ordinance, even 
when tho application is inado by a party aggrieved who has suffered damage 
by an unwarranted exercise o f jurisdiction.

The words “  civil suit or action ”  in section 3 o f the Appeals (Privy Council) 
Ordinance should bo construed in their ordinary sense of a proceeding in which 
one party sues for or claims something from another in regular civil proceedings.

I n  re Goonesinha, (1942) 44 N. L. R. 75 and Kodakan Pillai v, Mudanayake 
(1951) 54 N. L. R. 350, overruled.

P P L I C A T I O N  fo r  conditional leave to appeal to the Privy Council.

Tho Kandy Omnibus Company Ltd. complained to the Commissioner 
of Motor Transport that the Silverline Bus Company Ltd. and certain 
other omnibus Companies were picking up passengers and setting them 
down within the limits of Kandy town in violation of its own rights under 
its route licence. When the Commissioner of Motor Transport made 
order in favour of the Kandy Omnibus Company Ltd., the Companies 
aggrieved by the order appealed to the Tribunal of Appeal constituted 
under the Motor Traffic Act, No. 14 of 1951. In the appeal, tho Tribunal 
of Appeal set aside tho order of the Commissioner of Motor Transport. 
The Kandy Omnibus Company Ltd. then applied for a writ of certiorari to 
quash tho order of the Tribunal of Appeal. The Supreme Court quashed 
the order on the ground that the Tribunal of Appeal had acted without 
jurisdiction. Thereupon the present application for leave to appeal to 
the Privy Council was lodged.

H . IK. Jayew ardene, Q .C ., with G. T .  Sam eraw ickram e, D . R . P .  G oone- 

tilleke, and 3 1 . R . 31 . Daluwatle, for Petitioner.
H . V . P erera , Q .G ., with C . G . W eeram antry and G . B a rr K u m arak u la - 

sin gh e, for 1st Respondent.
E .  F .  N .  Gratiaen, Q .C ., Attorney-General, with V . S . A .  P u llen a yegu m , 

.Crown Counsel, for tho Crown (with permission).
Cur. adv. vult.-
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December 14, 1956. B a s x a y a k e , C.J.—
This is an application for leave to appeal to the Privy Council under 

the Appeals (Privy Council) Ordinance (hereinafter referred to as the 
Ordinance) from an order made by a single Judge of this Court granting 
a mandate in the nature of a writ of certiorari under section 42 of the 
Courts Ordinance quashing the decision of a Tribunal of Appeal consti
tuted under the Motor Traffic Act, No. 14 of 1951.

The application is opposed on the ground that the proceedings in 
which the mandate was granted do not fall within the ambit of the 
expression “ civil suit or action" in section 3 of the Ordinance. The matter 
was first argued before my brother Wecrasooriya and myself and as wo 
failed to agree on the order that should be made it was set down for hearing 
before a Bench of five Judges const ituted under section 51 of the Courts 
Ordinance.

The Attorney-General appeared at the present hearing and asked that 
he be permitted to make his submissions on the questions involved as our 
decision might affect certain Crown appeals pending before tire Privy 
Council although those appeals are not appeals from decisions on 
applications for writs of certiorari.

It will be convenient if I were to state, as briefly as possible, the facts 
which led to the application, for a mandate in the nature of a writ of 
certiorari, by the respondent to the present application for leave to appeal, 
the Kandy Omnibus Company Limited (hereinafter referred to as the 
respondent).

The respondent was the holder of eight route licences granted under the. 
Omnibus Service Licensing Ordinance, No. 47 of 1942, all operative 
within the town of Kandy. In the year 1945 it complained to the Com
missioner of Motor Transport that the Silverline Bus Company Limited, 
the P. S. Bus Company Limited, the Singhc Bus Company Limited, the 
United Bus Company Limited, the Parakrama Bus Company Limited, 
the W. H. Bus Company Limited, the Sri Lanka Omnibus Company 
Limited, and the Madhyama Lanka Bus Company Limited (hereinafter 
collectively referred to as the applicants) who had route licences to ply 
for hire between Kandy town and places outside it were picking up 
passengers and setting them down within the limits of Kandy town to 
its prejudice and in violation of its rights under its route licence.

On 29th September 1950 the Commissioner of .Motor Transport after 
notifying and hearing the other Companies made order that they should 
not pick up and set down passengers within the limits of Kandy town. 
The applicants appealed to the Tribunal of Appeal constituted under 
the Motor Car Ordinance, No. 45 of 193S, against the Commissioner’s 
order, but one of them—the Madhyama Lanka Bus Company Limited— 
withdrew its appeal at the hearing. The appeals were heard on ISth 
November 1950 and 9th and loth December 1950 by a Tribunal consisting 
of Messrs. S. J. C. Kadirgamar; & Pararajasingham and T. \V. Roberts, 
but the hearing remained unfinished on 1st September 1951 when the 
Motor Traffic Act, No.. 14 of 1951, which repealed the Motor Car 
Ordinance, No. 45 of 193S, was brought into operation.
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On 2GtIi August 1952 the Minister of Transport and Works made the 
following order:—

“ M o to r  Car Ordinance, N o . 4 5  of 193$, 
and

Motor Traffic Act, No. 14 of 1951

It is liorebj' notified that the Honourable the Minister for Transport 
and Works has been pleased, under section 4 of the Motor Car Ordinance, 
No. 45 of 193S, read with paragraph (c) of the proviso to section 243 (1) 
find soction 246 (4) (a) of the Motor Traffic A'ct, No. 14 of 1951, to 
appoint the following to form a panel from which Tribunals of Appeal 
shall be constituted for the purpose of disposing of the appeals which 
have been duly preferred under the Motor Car Ordinance, No. 45 of 
1938, and the Omnibus Service Licensing Ordinance, No. 47 of 1942:—

1. Mr. T. W. Roberts
2. Mr. S. Pararajasingham
3. Mr. S. J. C. Kadirgamar, <T.P.
4. 5Ir. P. C. Villavarayan
5. Mr. Fred J . de Sararn
C. Mr. M. Shums Cassim, M.B.E.
7. Mr. J. L. M. Fernando
8 . Mr. A. E. Christoffelsz, C.M.G.
9. Mr. S. P. Wickremasinha

10. Mr. E. W. Kaimangara, C.B.E.

Sgd. J. N. Arumugam, 
Permanent Secretary, 

Ministry of Transport and W o r k s .

Colombo, August 26, 1952 ” .

Of the aboveuamed the first three members, who heard the appeal 
under tho repealed law, continued the hearing purporting to do so by 
virtue of the above order, and on 10th October 1952 made order setting 
aside tho order of the Commissioner of Motor Transport. The respon
dent thereupon applied for a mandate in the nature of a writ of certiorari 
to quash the order of the Tribunal, on the ground that tho members of the 
Tribunal who continued the hearing of the appeal under the old law had 
no jurisdiction to do so. After a hearing which lasted a number of days 
the order of the Tribunal was quashed on the ground that it had acted 
without jurisdiction. Thereupon tho present application for leave to 
appeal to the Privy Council was lodged. . .

As stated at the very outset of this judgment, this application is 
opposed oh the ground that certiorari proceedings do not fall within 
the ambit of the expression “ civil suit or action ” in section 3  of tho 
Ordinance.

In order to ascertain whether a writ of certiorari can aptly fall within 
the ambit of the expression “  civil suit or action ” , it is necessary first to 
ascertain the naturo and scope of tho writ which in our law is in tho form of
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. a mandate and in England, since the abolition of the prerogative writ by 
'section 7 of the Administration of Justice (Miscellaneous Provisions.) 
Act, 1938, is in the form of an “ order

According to Bacon’s Abridgment, Volume II. page 9. a certiorari is—
“ .................. an original writ issuing out of Chancery, or the

K in g 's  B en ch , directed in the king’s name, to the judges or officers of 
inferior courts, commanding them to rot-urn the records of a cause 
depending before them, to the end the party may have the more sure 
and speedy justice bofore him, or such, other justices as he shall assign 
to determine the cause.”

Though the 193S statulo abolished the writs, nevertheless the nature 
and scope of the orders which took their place remained unchanged. 
In the words of Scrutton, L.J., in li. v. T h e  L on d on  C ou nty Council, 
E x  parte T h e E ntertainm ents Protection A ssoc in lion Ltd. ’—the writ of 
certiorari is

” . . . .  a very old and high prerogative writ drawn up for the 
purpose of enabling the Court of King’s Bench to control the action of 
inferior Courts and to make it certain that they shall not exceed their 
jurisdiction ; and therefore the writ of certiorari is intended to bring 
into the High Court the decision of the inferior tribunal, in order that 
the High Court may be certified whether the decision is within the 
jurisdiction of the inferior Court.”

It is a writ which can be availed of both in civil and in criminal 
proceedings. As was observed by Lord Sumner in E . v. N a t B ell Liquors 

L t d ? —

” The object is to examine the proceedings in the inferior Court to 
•see whether its order has been made within its jurisdiction. If that 
is the whole object, there can be no difference for this purpose bcfwcen 
civil orders and criminal convictions, except in so far as differences 
in the form of the record of the inferior Court’s determination or in the 
statute law relating to the matter may give an opportunity for detect
ing error on the record in one case, which in another would not have 
been apparent to the superior Court, and therefore would not have 
been available as a reason for quashing the proceedings.”

The certiorari jurisdiction, if I may so call it for the sake of 
convenience, of the High Court in England and indeed of this Court 
in this country is, again in the words of Lord .Sumner (page 156)—

” . . . .  to see that the inferior Court has not exceeded its 
own (jurisdiction), and for that very reason it is bound not to interfere 
in what has been done within that jurisdiction, for in so doing it would 
itself, in turn, transgress the limits within which its own jurisdiction 
of supervision, not o f  review, is confined. That supervision goes to two 
points : one is the area of the inferior jurisdiction and the qualifications 
and conditions of its exorcise; the other is the observance of the law 
in tho course of its exercise.”

» (1931) 2 K . B. 215 at 233. = ( 1 0 2 2 ) 2 - I. ('■ 12S  at 1 5 1 -1 5 5  .



TIicso principles Jiavo recently been re-stated by Denning, L.J., in 
Jt. v . Northum berland C om pen sa tion  A p p e a l T ribu n a l, E x  p arte S h a w 1—

" . . . . the Court of King’s Bench has an inherent jurisdiction 
to control .all inferior tribunals, not in an appellate capacity, but in a 
supervisory capacity. This control extonds not only to seeing that the 
inferior tribunals keep within their jurisdiction, but also to seeing that 
they observe the law. The control is exorcised by means of a power 
to quash any determination by the tribunal which, on the face of it, 
offends against the law.- The King’s Bench does not substitute its own 
views for thoso of the tribunal, as a court of appeal would do. It 
leavos it to the tribunal to hear the case again, and in a proper case 
may command it to do so. When tho King’s Bench exorcises its 
control over tribunals in this way, it is not usurping a jurisdiction 
which does not belong to it. It is only exercising a jurisdiction 
which it has always had.”

Tho dicta I have cited go to show that proceedings in certiorari do not 
fall within the category of proceedings known as suits or actions. In 
certiorari the Court exercises its supervisory functions in order to deter
mine whether the inferior tribunal has exceeded its jurisdiction or com
mitted an error of law apparent on tho face of the proceedings, and is not- 
called upon to pronounce judgment on the merits of the dispute between 
the parties before the inferior tribunal.

In support of the contention that certiorari fails within the scope of 
the expression “ civil suit or action ” learned counsel relied on the cases 
of A bbot v . S u lliva n  A  o th ers2, L ee  v . S h ow m en ’s  G u ild  o f  Great B rita in  3,  

and O 'C on n or v . Isa a cs <0 o th ers4.
The first of these cases was an action for damages by the plaintiff, a com 

porter employed in the London docks, who was a member of a committoo 
formed to protect tho interests of corn’ porters. On account of an inci
dent in which the plaintiff was involved his name was removed from the 
register of corn porters by the committee. The plaintiff’s action for 
damages was against two members of the committee for wrongfully 
removing him from tho register and against another for procuring liis 
removal. It was held that tho resolution by which the plaintiff’s removal 
was decided was ultra vires of the committee, and was invalid ■ but a3 
the defendants were not actuated by malice or wrong motive the majority 
of the Court did not award damages.

The second case was an action by a member of the Showmen’s Guild 
of Great Britain against the Guild for a declaration that the decisions of 
the Committee—

(a) that tho plaintiff was guilty of “ unfair .competition ” , and
(b) imposing a fine on him, and
(c) that he had ceased to be a member as lie did not pay the lino,

were ultra vires and void. The Court held that the Committee had acted 
ultra vires and that their decision to expel the plaintiff was Void.'

1 (1952) 1 A. E. R. 122 at 127. » (1952) 1 A. E. R. 1175.
1 0952) 1 A. E. R. 22G. ‘ 1 (1956) 2 W. L. R. 5S5.
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In the third ease the plaintiff sued the Justices of the Peace of the 
Petty Sessional Division of Kingston-upon-Thames, Surrey, fourteen 
in number, claiming damages for false imprisonment and for acts done 
by them without jurisdiction while sitting as Justices of the Peace.

All these three cases were regular actions and not proceedings in certio
rari. There can be no doubt that these cases would fall within the ambit 
of our expression “ civil suit or action ” . But the fact that an action for 
trespass lies, where a Magistrate or any Judge of an inferior Court assumes 
jurisdiction, where he has no jurisdiction, as a result of a mistake of law- 
does not afford ground for holding that proceedings in certiorari to have 
the illegal assumption of jurisdiction examined by the High Court aro 
an action against the Magistrate or Judge.

In the cases cited above the aggrieved parlies sought the remedy for 
the wrong done by suing the wrong doers. If, instead of suing them, 
they chose to take proceedings in certiorari, it would not bo correct to 
say that the aggrieved parties sought the remedy for the wrong done. 
But it would be correct to say that they invoked the aid of the High 
Court to have the errors committed by the authorities concerned corrected. 
The above eases therefore afford no authority for saying that proceedings 
in certiorari come within the ambit of the expression “ civil suit or 
action ” .

I shall now proceed to examine the meaning and content of tho expres
sion “ Civil Suit or Action ” in section 52 of the Charter of 1S33 and in 
section 3 of the Ordinance. But before I do so I shall briefly refer to the 
origin and scope of our legislation on the subject of appeals to the Privy 
Council.

The right of establishing Courts is a branch of the prerogative of the 
Crownl . The Sovereign has the right, by virtue of the prerogative, to 
review' the decisions of all the Courts outside England, except where such 
right has been expressly parted with -.

It is open to the Crown to part with, its prerogative right to receive 
appeals either altogether or in respect of certain matters only. It may 
also regulate the right of appeal by conferring on tire local courts the 
right to grant leave to appeal to tho Sovereign in certain classes of cases. 
It may even grant a statutory right of appeal and regulate the exercise of 
that by express, enactment. In the case of Queen r. A U oo Pnroo 3 Lord 
Brougham observed :—

“ It might be reasonably contended that the Crown may point out 
the manner in which the general common-law right of Appeal to it 
from colonial sentences shall be exorcised, by a particular mode of 
enactment in the Charter. It may say, there is a right to appeal to 
the Crown generally. That Appeal shall be in civil cases at all times, 
but that Appeal shall be in criminal cases only in a certain manner 
and form, and I shall delegate to my Judges below, tho right (the 

. Crown may sav) to refuse or to grant it, as they see fit. ”
1 l i e  L o r d  B i s h o p  o j  N a l a l ,  ( 1 S G 1 )  3  M o o .  (.Y. S.) ] I S  n t  1 5 2 .

*  T h e  F a l k l a n d  I s l a n d s  C o .  v .  T h e  Q u e e n ,  ( 1 S 6 3 )  I  M o o .  (.V. S . )  2 0 9  a l  3 1 2 .

I n  r e  A b r a h a m  M a l l o r y  D i l l c l  ( B r i l .  H o n d . ) ,  ( 1 S S J )  1 2  --1. C .  4 3 0  a t  I O 'j .

T h c r b c r g e  v .  L a n d r y  ( Q u e b e c ) ,  ( 1 S T 6 )  2  A .  C .  1 0 2  a t  1 0 6 .

1  ( I S I T )  6  M o o .  P. C. 2 9 6  a l  3 0 3 .



No reference to the development of the jurisdiction of the Privy Council 
would be complete without a citation from the judgment of Viscount 
Cave, L.C., in N a d a n  v . T h e  K i n g 1 wherein the matter is admirably 
set out. . 1

“ The practice of invoking the exercise of the royal prerogative by 
way of appeal from any Court in His Majesty’s Dominions has long 
obtained throughout the British Empire. In its origin such an applica
tion may have been no more than a petitory appeal to the Sovereign 
as the fountain of justice for protection against an unjust administra
tion of the law ; blit if so, the practice has Icjng since ripened into a 
privilege belonging to every subject of the King. In tho United King
dom the appeal was niado to the King in Parliament, and was the 
foundation of tho appellate jurisdiction of tho House of Lords ; but in 
His Majesty’s Dominions bejmnd the seas the method of appeal to the 
King in Council has prevailed and is open to all the King’s subjects 
in those Dominions. Tho right extends (apart from legislation) to 
judgments in criminal as well as in civil cases : sec K e g . v . Bertrand  
(L. R. 1 P. C. 520). It has been recognized and regulated in a series 
of statutes, of which it is sufficient to mention two—namely, tho 
Judicial Committee Act, 1S33 (3 & 4 Will. 4, c. 41), and the Judicial 
Committee Act, 1S44 (7 & S Viet., c. G9). The Act of 1S33 recites 
that ‘ from the decisions of various courts of judicature in the East 
Indies and in the Plantations, Colonies and other Dominions of His 
Majesty abroad, an appeal lies to His Majesty in Council ’, and pro
ceeds to regulate tho manner of such appeal; and the Act of 1S44, 
after reciting that ‘ the Judicial Committee, acting under tho authority 
of the said Acts (the Act of 1S33 and an amending Act) hath been 
found to answer well the purposes for which it was so established by 
Parliament, but it is found necessary to improve its proceedings in 
some respects for the better despatch of business and expedient also 
to extend its jurisdiction and powers ’, enacts (in s. 1) that it shall be 
competent to Her Majesty by general or special Order in Council to 
‘ provide for the admission of any appeal or appeals to Her Majesty in 
Council from any judgments, sentences, decrees or orders of any Court 
of justice within any British Colony or Possession abroad ’. These 
Acts, and other later statutes by which the constitution of the Judicial 
Committee lias from time to time been amended, give legislative 
sanction to the jurisdiction which had previously existed. ”

In the case of Ceylon, South Africa, and some other countries, the right 
o f appeal to the Sovereign in civil cases was expressly granted and regu
lated by Charter. The first Ceylon Charter was in 1801. It established 
a Court of Record called “  The Supreme Court of Judicature in the Island 
o f Ceylon ” and defined its powers and. jurisdiction, and granted a right of 
appeal to the Privy Council to any person—

“ . . . . ' aggrieved by any interlocutory Sentence, or Determi
nation having the Effect of a Definitive Sentence, or by any Definitive 
Sentence, of the said Supremo Court of Judicature in the Island of 
Ceylon, in any Civil Cause, Matter, or Thing whatsoever ” ,

1 Nadan v. the King[(l926) A. C. ■ISZ'al -lQl.

BASNA.YAICE, C.J.— Silvcrltne Bus Co., Ltd. r. Kandy Omnibus Co., Ltd. J90



200 BASJTAYAKB, C.J:—Silvcrline Bus Co., Lid. v. Kandy Omnibus Co. .Lid.

where tho matter in dispute exceeds five hundred Pounds. After the 
annexation of the Kandyan Provinces the Charter of 1S01 was replaced' 
b y  the Charter of 1833, a more comprehensive instrument. It established- 
a Supremo Court and District Courts. The latter were empowered to 
hear and determine—

“ . . . . all Pleas Suits and Actions in which the Party or 
Parties Defendant shall be resident within the District in which any 
such Suit or Action shall be brought or in which the Act Matter or 
Tiling in respect of which any such Suit or Action shall be brought 
shall have been done or performed within such District. ”

Tho Supreme Coiu-t was given an appellate jurisdiction for the correction 
of all errors in fact or in law which shall be committed by the respective 
District Courts. By section 52 a conditional right of appeal to the Privy 
Council was also granted to—

“ . . . .  a Party or Parties to any Civil Suit or Action depending 
in the said Supreme Court . . . .  against any final judgment, 
Decree or Sentence or against any Rule or Order made in any such 
Civil Suit or Action, and having the effect of a final or definitive 
Sentence. ”

The conditions are almost the same as those in force today except for 
the fact that the decision had to be brought up in review before a Collec
tive Court before the application for leave. It is clcr.r from the Charter 
itself that the right of appeal granted thereby docs not exhaust the Sove
reign’s right to admit appeals, for, section 53 reserves the right to admit 
any appeal, “  from any Judgment, Decree, Sentence or Order ” of the 
Supreme Court subject to such conditions as may be imposed by tho 
Sovereign. The succeeding legislation did not materially alter the right 
of appeal granted by the Charter of 1S33. In 1SS9 the Courts Ordinance 
and the Civil Procedure Code made provision for appeals to the Privy 
Council. The former Ordinance made the following provision which 
was repealed in 1900 when the Appeals (Privy Council) Ordinance was 
enacted—

Nothing herein contained shall be held to affect tho appeal to Her 
Majesty in Her Privy Council, graciously granted by the Royal Charter 
of 1833 to any person or persons being a party or parties to any civil 
suit or action depending in tho Supreme Court, against any final 
judgment, decree, or sentence, or against any ride or order mode in 
any such civil suit or action, and having the effect of a final or definitive 
sentence, and which said appeal shall continue to be subject to the 
rules and limitations by the said Charter prescribed and hereinafter 
set out, as follows
Chapter LXIII of the Civil Procedure Code (sections 779 to 7S9), also 

repealed by the Ordinance, while declaring that it shall bo lawful for 
any party or parties to a civil suit or action, to appeal to the Privy Council 
against any final, judgment, decree or sentence or against any rule or 
order made in any such civil suit or action, prescribed the procedure to 
bo followed in bringing a judgment in review before the collective court 
prior to obtaining leave to appeal to the Privy Council..
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The expression “ civil suit or action ” is one that occurs in the instru
ments granting a similar right of appeal from the decisions of the Courts 
of other countries which were under tlio Sovereignty of the British Crown. 
One such country is South Africa, where the very question has been 
decided. It will bo helpful to examine tho view taken by the Courts of 
that country in dealing with this matter. Tho first reported decision is 
Gillingham  v. Transvaalsche Koelkam ers, Bcperkt h In that case tho 
applicant’s estate had been finally sequestered by order of a Judge in 
Chambers. From that order he appealed to the Supremo Court, which 
dismissed the appeal. Ho then applied for leave to appeal to the Privy 
Council. It was argued for tho applicant that a decree in insolvency was 
3 . final and definitive sentence given in a civil suit or action. limes, C. J., 
in dealing with the matter says at page 9G6 :—

Our jurisdiction in regard to the present petition is contained in 
section 39 of Proclamation 14 of 1902, and we cannot grant leave 
unless we are empowered to do so by its terms. The section says that 
it shall bo lawful for any person or persons, being a party or parties to 
any civil suit or action depending in the court, to appeal to His Majesty 
the King in His Privy Council ‘ against any final judgment, decree or 
sentence of the said court, or against any rule or order made in any 
such civil suit or action having the effect of a final or definite sentence ’. 
Clearly, therefore, the only persons to whom this Court can grant 
leave to appeal are those who are ‘ parties to a civil suit or action ’ 
here depending. The sequestration proceedings were not an ‘ action ’, 
and ‘ suit ’ seems to me to bo synonymous, or nearly so, with 1 action ’.
‘ To sue ’ is to bring an action, to demand something— either a decla
ration of rights or an order that the opposing party shall do some
thing or give something to the plaintiff. Tho order against which 
leave to appeal is now sought is not an order in a suit or action. ”

In tho same case Solomon J. said:—

“ I agree that there should be no order, on the simple ground that 
the applicant was not ‘ a party to any civil suit or action ’ depending 
in this Court. \\rc must give those words their ordinary moaning, 
and if we do it is clear that sequestration proceedings are not a civil 
suit or action. ”

The same view was .taken by Kolzc J.A. in tho subsequent case of 
C ollier  v. licdlcr <0 another i , where he says:

“  It follows, as I mentioned at the outset, that in order to arrivo at 
tho meaning of tho words ‘ any suit or action ’, occurring in section 50 
of the Charter of Justice, we must consider not merely the usual and 
ordinary meaning of the words in question, but go a step further and 
inquire into tho nature of tho subject-matter and the object of the 
Charter as well. The nature of the Charter is easily ascertainable 
from a perusal of its various provisions, while two of its main objects 
are to establish a Supreme Court of Justice for the Colony of tho Car.e 
•of Good Hope, and to provide for an appeal to the King-in-Coiiv-il.

1 (1006) Transvaal Law Reports Supreme Court 064.
5 (1923) A. D. 640 at 640.
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In section 50 of the Charter such an appeal is allowed, not in every 
case or instance, but only in certain instances, namely, from any final 
judgment or sentence, or from any nde or order having the effect of a 
final definite sentonce, in any civil suit or action above the value of 
£500. An appeal is here given as of right, provided tho final judgment 
or order has been made in a civil suit or action of the prescribed value. 
There is nothing in this section, nor in the context contained in other 
sections, to show that we are to construe the words ‘ suit or action' 
in a sense different from their usual ordinary meaning, as denoting 

. instances where the proceedings commence with the issue of a writ of 
summons. The section does not speak of every case or proceeding, 
but only of any suit or action ; and there appears to be no further 
provision of the Charter indicating that wc are here to depart from the 
recognized rule of construction and arc not to assign the ordinary and 
common meaning to the words employed, in order to arrive at their- 
intention. I find nothing in the Charter, nor in its object, leading to 
such a conclusion. On the contrary, tho object of tho Charter is evi
dently to limit the right of appeal, not merely as to the amount involved 
in the suit or action, but also in regard to the nature of the cause or 
dispute. It is clear there is to be no appeal in simple interlocutory 
or provisional proceedings; and similarly, I do not think that any 
right to appeal is intended in any matter brought before the Supreme 
Court by way of motion, petition or application, or in any other manner 
than by means of a suit or action, h ow ever final or definite an order 
made therein may be. If the intention had been otherwise, it is by no 
means unreasonble to suppose that language clearly manifesting such 
an intention would have been used. If we refer to section 51 of the 
Charter, we find other and wider language employed than in section 50. 
While section 50 limits the right of appeal to a n y  c iv il su it or action, 
section 51 reserves the right of the Sovereign in His Privy Council to 
give leave of appeal to any one ‘ aggrieved by  a n y ju d g m en t or  determi

nation of the said Supreme Court ’. It is difficult to hold that tho' 
right here reserved is likewise limited to a judgment or determination 
in a civil suit or action, and has not a wider meaning.

“ At the time of the granting of the Charter (1S32), tho ordinary 
distinction between a suit or action, that is the procedure commenced 
by writ of summons, as opposed to matters commenced by motion, 
application or petition, was well recognised in England, as it still is at 
the present day, and also prevails in bur practice, a s we may ascertain 
from the various Rules of Court, which have been framed by the judges 
and promulgated under the power conferred by section 40 of tho Charter 
and subsequent Acts, and also from the statute law itself. ”

Later on, in the course of the same judgment, Kotzc J. A. says 
“ No doubt the word petition may, like the term suit or action, have 

more than one meaning, and tho word suit, again, may be used in a 
sense different from an action at law.. Thus wc could, with propriety 
speak of a suit in chancery, whero the procedure was by means of a 
bill, and of a suit in tho Matrimonial Court, where the proceedings take 
place by means of a petition. But that is not the case in the presen
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instance. The word suit occurring in section 50 of the Charter is 
synonymous with the word action, and excludes an application by 
means of a petition. ”
In the later ease of Collcll v . P r i e s t 1 in which this very same question 

came up for consideration, Do Villcrs, C. J.,' after reviewing the previous 
decisions says at page 298 :—

“ And wo arc therefore of opinion that the Cape Provincial Division, 
while freely giving its reasons for holding a different view, should have 
followed the ratio decidendi of C ollier v . B a iler , The M a ster  v . van  
A a r d l and B ulaw ayo M u n ic ip a lity  v . R oberts, namely, that the essential 
feature of a ‘ suit or action ’ under section 50 of the Charter of Justice 
or under section 39 of Transvaal Proclamation 14 of 1902, or of a 
‘ suit ’ under section 24 of Cape Act 35 of 1S96, is that it is a proceeding 
in which one party sues for or claims something from another, and that 
no proceeding which lacks this feature, such as sequestration 
proceedings, an application for winding up of a company etc., can be 
properly described as a ‘ suit or action ’ or as a ' suit ’ under any of 
these sections. ”
This matter -was further considered in S olom on  v. L aw  S ociety  o f  the 

G a p e o f  G ood H o p e 2, where the question whether an application by the 
Law Society to have an attorney struck off the roll was a civil suit or 
action came up for decision and 1 Vessels C. J. held that it was not. H e  

said at page 40S :—
It is difficult to sec what the civil suit or action is, in the ease of 

an application by the Law Society which sets before the Court certain 
facts and asks the Court to strike the Attorney off the roll. The fact, 
that by section 3 of Act 20 of 191G the Court may order that 
any question of fact shall be tried by pleadings cannot make the 
application a civil suit or action. The pleadings are only a means to 
define the question of fact to bo tried by the Court. ”

As the South African Reports arc not available in most of our Law 
libraries 1 have cited more extensively than I would otherwise have done

It is clear from the South African decisions I have examined that in 
that country the words " civil suit or action ” , in a context such as the 
one we have here, have been consistently understood in their ordinary 
meaning, viz., a proceeding in which one party sues for or claims something 
from another.

I  shall now examine our decisions on the p o in t. In  the earliest of our 
cases, In re Ledward3, a decision of the collective Court, it was held that 
section 52 of the Charter of Justice gave no right of appeal to the Privy 
Council against a judgment of this Court affirming a judgment of the 
District Judge that an insolvent had not committed a fraudulent pre
ference within the meaning of section 5S of lire Insolvency Ordinance.
It was argued in that ease that the proceedings in which the matter was 
decided was a regular “ suit ” between a creditor and the assignees of the

' ( 133l) A. D. 230. ■ '■ (1034) A. D. 401.
3 l m o t  3 Loren- 234.
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debtor; and that though the matter was discussed in insolvency pro
ceedings it was none the less a “ civil suit or action ” within the meaning 
of those words in the Charter of 1833. It was also urged that there was a 
tegular' dispute between the two parties regarding certain property, in 
which evidence was heard, and a judgment given thereon, as in any 
ordinary suit. In the course of the argument ltowe C.J. observed :

“ The only question is whether this is a * matter ’ or a ‘ suit or action 
The 32nd section of the Charter limits the appeal to ‘ suits or actions’ 
only. ” ’
The application for leave was rejected on the ground that the Charter 

gave no right of appeal in a case such as that before the Court.
. This decision was followed in tho case of K epp al Jones <0 Go.1. That 

was also a decision of the collective Court in proceedings under the In
solvency Ordinance in which this Court affirmed an order of the District 
Court in which the assignee was directed to deliver one half of certain 
goods found in possession of the inslvcnt.

Rcxt we have the case of H . IF. de Vos2. In that case the District 
Judge refused to grant a certificate of insolvency on the ground that tho 
insolvent had not made a full disclosure of his affairs, and that judgment 
having been affirmed by this Court the insolvent sought to appeal to the 
Privy Council. Ho asked for a certificate under section 781 of the Civil 
Procedure Code that tho case fulfilled the requirements of section 42 
of the Courts Ordinance. The certificate was refused by tho two Judges 
who heard tho case ; Lawrie J. based his decision on tnc ground that the 
matter at issue was not of the value of Rs. 5,000, and Brown A. J. on the 
ground that no case had been submitted to the Court in which the right 
of appeal to the Privy Council had been recognised in the matter of tho 
refusal of a certificate of conformity.

Tho next case that is relevant is Socknlingam Ghclly v. Manikam cl al.4. 
That was also a case under the Insolvency Ordinance. This Court Hold 
following tho previous decisions I have cited above that there was no 
right of appeal. Drieborg J. observed :—

“ Section 52 of the Charter of 1833 gives a right of appeal against 
any final judgment, decree, sentence, rule or order in any civil suit or 
action, and it has been held by the Collective Court in appeal that an 
insolvency proceeding is not a civil suit or action and that there is no 
right of appeal against the judgment or order of tho Supreme Court 
made in it.
Xcxt in order of timo is the caso of Socr/sz v. Colombo Municipal 

Council5. The question was whether there was an appeal to the Privy 
Council as of right from the decision of the Supreme Court- on a caso 
staled under section 92 (now 94) of tho Housing and Town Improvement 
Ordinance. After referring to tho relevant provisions of the Charter of 
1833, and the Courts Ordinance, Fisher C. J. went on to say :

" In dealing with the matter under consideration tho Supreme Court 
was not acting in exercise of tho appellate jurisdiction vested in it by

» 11,177) Jlamanalhun 370. 1 (Repealed by Ordinance Ko- 31 of 1909.)
3 (IS99) 2 Browne 331. 4 (1930) 32 X . L. B. Go.

.» (1930) 32 X. L. R. G2.
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the Courts Ordinance, 1889, nor was the District Court acting in exor
cise of any jursidiction vested in it by that Ordinance. The District 
Court was not in fact acting as a Court of law at all but was performing 
a function vested in it because the alternative tribunal under section 
S3 of Ordinance No. 19 of 1915 luis not been brought into existence, 
and in the performance of that function it is a final tribunal except 
when a question of law is involved and the provisions of section 92 
(now 94) are put into operation.

“ In my opinion, therefore, our decision on the point of law submitted 
to us was not a judgment or order in ' a civil suit or action ’. ”

In the case of R M .A R .A I t .R 3 l .  u. T h e  C om m ission er o f  In c o m e  T u x  1, 
it was argued that a case stated under tbs Income Tax Ordinn.ee was 

a civil suit or action ” within the moaning of that expression in section 3 
of the Ordinance. But that argument was not upheld by this Court. 
In the case of Settlement Officer v . van der P oorlen  et ai. 2, it was held that 
proceedings under the Waste Lands Ordinance did not fall within tho 
ambit of the words “ civil suit or action ” in section 3 of the Ordinance. 
The earlier view that civil suits or actions that fell within the ambit of 
section 3 were only those civil suits or actions which the District Court 
had jurisdiction to hear and determine, when exercising the jurisdiction 
conferred on it by the Courts Ordinance,, was upheld. Although in 
van der Poorlen v. The Settlem ent Officer 3 the Privy Council set aside tho 
decision of this Court, that an appeal did not lie from the District Court 
against a dismissal of a p e tit io n  under section 20 of the Waste Lands 
Ordinance, N o . 1 of 1S97, it did not hold that such a proceeding was a 
11 civil suit or action ” within the meaning of that expression in the 
Ordinance.

As against this long lino of decisions of this Court which hold that 
section 3 applies only to civil suits or actions properly so called, we have 
tho decision of I n  re Goonesinlia 1 which takes a different view. It was 
there held that an application for a mandate in the nature of a writ of 
certiorari constituted an action aud therefore camo within tho ambit of 
section 3. In that ease this Court refused to grant a mandate in the 
nature of a writ of certiorari to bring up before it tho proceedings taken 
before an election Judge. 3 lose Icy J. while conceding that the word 
“  suit ” implies the existence of two parties went on to hold that the 
same cannot be said of an action and based his decision on section G of the 
Civil Procedure Code which reads :—

“ Every application to a court for relief or remedy obtainable through 
the exercise of the court’s power or authority, or otherwise to invite 
its interference, constitutes an action. ”

He summed up his decision thus :—
“ I have little difficulty in arriving at the conclusion that an aooii- 

■ cation for a writ of certiorari, being an application for relief or remedy

1 (1935) 37 X . L. E . 441.
1 (1012) 43 JV. L. E. 430.

3 (1940) 4 1 N  . L. E. 217. 
* (1942) 44 N. L. E . 75.
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obtainable through the Court’s power or authority, constitutes an. 
action, and therefore comes within the compass of section 3 of Cap. 
85. ”

With great respect I find myself unable to agree with the conclusion, 
of tho learned Judge. A writ of certiorari is not a means of obtaining any 
relief or remedy through the Court’s power or authority. It is a purcly 
supervisory function of the Court, while section G of the Civil Procedure 
Code contemplates an entirely different function. In my view it would 
be wrong to read section 6 by itself without reference to the other pro
visions of the Civil Procedure Code. To my mind section G when read 
with the other sections of the Civil Procedure Code leaves no room for the 
view that a writ of certiorari falls within the definition of action in the 
Code. Moseley J. relied on the case of S u bra m a m a m  Chilly v. S oysa ,h 
That was a easo in which this Court allowed an appeal from an order of 
the District Judge under section 2S2 (2) of the Civil Procedure Code 
refusing to set aside a sale in execution on the ground of a material irregu
larity in conducting the sale. That section provides that the purchaser 
at an execution sale shall be made respondent to the petition filed by the 
applicant under sub-secton (2) thereof seeking to have the sale set aside. 
It is clear from tho section that the proceeding thereunder is an appli
cation to the District Court for relief or remedy obtainable through the 
exercise of the Court’s power or authority, and section 6 declares that 
such an application constitutes an action. When an application for leave 
to appeal to the Privy Council was made it was contended that the pro
ceeding was not a civil suit or action and that there was no final judgment. 
B ertra m  C .J . in dealing with the objections stated :—

“ Was this proceeding a suit or action ? In determining that question, 
we must have regard to tire nature of Ordinance N o . 31 of 1909. It is 
intended to supplement our Code of Civil Procedure. It would be highly 
inconvenient if the word ‘ action ’ in this Ordinance were given a 
different meaning from that which is given to it in our Code of Civil 
Procedure. But there is a further reason. The principal sections 
of this Ordinance replaced and re-enacted certain repealed sections of 
our Code of Civil Procedure, and there is a very strong inference that 
the words used in an enactment so passed should have the same meaning 
as they bore in the sections which the enactment replaced.

“ Now, in our Code of Civil Procedure, a very v ide meaning is given 
to the word ‘ action ’. In section 5 ah action is defined as a proceeding 
for the prevention or redress of a wrong. In section G it is said that 
every application to a Court for relief or remedy obtainable through 
the exercise of the Court’s power or authority, or otherwise to invite 
its interference, constitutes an action. It seems dear to me, therefore, 
that this application to the Court to set aside tho sale instituted by 
a petition to tho Court was an action within the meaning of section 4. ”

In my opinion Subram aniam  Ghclly r. S o y sa  (supra) is not an authority 
which supports the view that a writ o f  certiorari is a civil suit or action. 
In the case of Controller o f  Textiles v. M o h a m a d -M iy a 2 an application for

' > (1925) 25  A*. L . n .  311. '  (191S) 10 X . L. Jl. 105.



leave to appeal to the Privy Council was granted by this Court from an 
order quashing the decision of the Controller of Textiles who had revoked 
the licences granted to 3Iohamed Miya. In that ease, however, the 
question whether the proceeding in which the writ was granted was a 
civil suit or action did not arise for decision. But the question was raised 
in the subsequent case of K od a k a n  P illa i v . M u d a n a ya k e  *. In that case 
Nagalingam J. rested his decision on the following definitions of the term 

a ction  ” in Justinian and Braeton :
“ A c /to  aulem  n ih il aliud csl, quam  ji ts  pcrscquQiidi in  ju d ic io , quod  

sibi d e b e tu r .”—An action is nothing else than the right of suing before 
a Judge for that u hicii is due to us.
“ A c tio  n ih il a liu d  cst quam  j u s  proscqitendi in  ju d ic io  quod aliquo 
debetur. ”—An action is nothing else than the right of suing in a Court 
of justice for that which is duo to someone. ”

After citing these definitions ho proceeded to say :
“ ‘ That which is due to us or someone ’ is wide enough to include the 

ease of a declaration of status.
“ Even on the basis of these general concepts of the term ‘ action ’ 

the order mar to upon the application for a Writ of Certiorari cannot 
but be regarded as one relating to an action. ”

With great respect I am unable to agree with the learned Judge’s con
clusion or reasoning. When this Court granted a mandate in the nature 
of a writ of certiorari quashing the order of the Revising Officer it did not 
make a declaration of status. The conclusion of Nagalingam J. that pro
ceedings for the grant of a writ of certiorari are an action is based on the 
wrong assumption that it did make such a declaration.

It is clear from what has been said above that the one thing a petitioner 
does not do in a petition for a mandate in the nature of a writ of certiorari 
is to ask “ for that which is due to him ” . On a close reading of the 
decision of Nagalingam J., I am unable to regard his judgment as holding 
that an applicant for a writ of certiorari is a party to a civil suit or action. 
He does not go beyond holding that the order made upon the application 
for a writ of certiorari can be regarded as one relating to an action.

I now come to the decision  of Gratiaen J. in A tlorn cy-G cn era l v. 

p a m a sica m i I y e n g a r - . It is of little assistance to the petitioner in the 
instant case. That was a decision under the Estate Duty Ordinance 
wherein under section 31 an appeal lies to the District Court from an 
assessment to estate duty. Section 40 provides that—

Upon the filing of the petition of appeal and the service or a copy 
thereof on the Attorncj'-Gencral, the appeal shall be deemed to he and 
may be proceeded with as an action between the appellant as plaintiff" 
and the Crown as defendant, and the provisions of the Civil Procedure- 

. Code and of tho Stamp Ordinance, shall, save as hereinafter provided, 
apply accordingly.
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“ Provided that no pleading other than the petition of the appellant 
shall be filed in any action unless the court by order made in that action 
otherwise directs;

“ Provided further, that the decree entered in any action shall specify 
the amount, if any, which the appellant is liable to pay as estate duty 
under this Ordinance. ”

It is evident from the section I have quoted that an appeal to the District 
Court is not an action, for, if it were, it would be unnecessary to declare

statute that it shall be deemed to be and proceeded with as an action 
between the- appellant as plaintiff and the Crown as defendant.

The Privy Council case of Com m issioner o f Stamjis, Sirait.s Settlem ents v . 
O ci Tjong Sw an 1 relied on by Gratiacn J. as a decision in point cannot 
be regarded as an authority on the question arising in the case, not only 
because the matter was not fully argued as the Privy Council granted 
special leave to appeal, but also because the expression which the Privy 
■Council was called upon to interpret was “ civil cause ” and not “ civil 
■suit or action ” . On this point this is what Lord MacMillan who delivered 
the Judgment of the Board says at page 392 :—

“ Passing to what has been designated the procedure appeal, their 
Lordships have to consider whether it was within the competency of 
the Court of Appeal to grant leave in this case to appeal to His Majesty 
in Council. In holding tire contrary, the learned Chief Justice stated 
that he did so ‘ reluctantly and against iris own opinion ’ in deference 
to a previous decision of his Court in a case of The K in g  on  the P ro se 

cution o f  the In com e T a x  Com m issioner v. The F irm s o f  A .  l i .  A .  M .  
■and P . A . in 1922, which lie felt himself constrained ‘ from courtesy 
rather than conviction ’ to follow. Thorne J. shared the reluctance 
of the Chief Justice, while Sproule S.P.J. alone championed the 
soundness of the authority so manifestly distasteful to his colleagues.

“ Their Lordships did not have the advantage of a full argument on 
the question, as the respondents, not having any interest in the matter, 
in view of the special leave to appeal granted by order of His Majesty 
in Council, did not feel called upon to contest the appellant’s submission. 
The whole ground, however, is adequately explored in the judgment of 
the learned Chief Justice, whose convincing argument against the 
decision which he reluctantly reached appears to thc-ir Lordships really 
unanswerable. It is true that the Ordinance in section SO which deals 
with appeals from decisions of the Commissioner does not confer a 
right of appeal to His Majesty in Council. But the Colonial Charter 
of 185") provides for leave to appeal being granted by the Court ot the 
Colony from ‘ all judgments, decrees, or determinations made by the 
said Court of Judicature in any civil cause ’. And section llo l  of the 
Civil Procedure Code provides that subject to certain conditions ‘ an 
appeal shall lie from the Court of Appeal to His Majesty in Council— 
(<■/.) from any final judgment or order. ’ Wider language it- would be

‘  (1033) .4. C. 37S.
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difficult (o imagine. Tficu- Lordships do not think it necessary to 
repeat the reasons adduced by th e  Chief Justice against excluding the 
decision of the Appeal Court in the present instance from the scope o f 
these provisions and content themselves with expressing their agree
ment. The decision against which the Commissioner sought to obtain 
leave to appeal was in their Lordships’ view not a mere award of an 
administrative character but a judgment or determination made by 
the Court in a civil cause within the meaning of the Charter and a 
final judgment or order within the meaning of section 115-t of the- 
Civil Procedure Code, add as such the Court could competently have 
granted leave to appeal from it to His 3Iajesty in Council. ”

It would appear from the decisions of this Court referred to above- 
that for over a hundred 3-ears this Court had consistently interpreted 
the words “  civil suit or action ” in section 3 of the Ordinanco in their 
ordinary sense of a proceeding in which one party* sues for or claims 
something from another. The current of authority in South Africa where 
similar words in enactments such as our Charter of Justico wore inter
preted has been tho same as in Ceylon till 1942. liven where the proceed
ings were in tho nat-uro of an action the Privy Council in the R a n goon  
B otaloung C om p a n y L td . v. T h e Collector, R a n g o o n 1 refused to give leave 
to appeal bocause tho proceedings were in the nature of an arbitration, 
and lacked the characteristics of an action as ordinarily understood.

In my opinion the correct approach to the interpretation of the ex
pression “ civil suit or action”  is to be found in tho decisions of this 
Court prior to Goones inha’s  ease. It is a rulo of construction of statutes 
that tho moaning which is to be given to an expression in any particular 
onactment will depend upon such circumstances as tho occasion or pur
pose for which it is used, the nature of tho subject matter, tho c o n te x t -  
of tho enactment in which it occurs, and the like. The word “ action ” 
has been used by different writers commencing with Justinian down to 
tho p re se n t day in so many different senses that it would bo unsafe to 
consider tho words “ civil suit or action ” in the abstract. The meaning: 
given to it in Roman Law or by early- Roman, Roman-Dutch, and English, 
writers cannot bo applied without regard to the intention of tho legislature 
and the object for which the statute was enacted together with, in the 
instant case, tho previous his torv  of legislation on tho subject-.

G oones inha's case not only goes against th o  current of decisions of this 
Court from the time of tho Royal Charter of I S3.3, but also goes against 
the well-known rules of interpretation of statutes. The words “ civiL 
suit or action ” have been used in legislation regulating appeals to the 
Privy Council since tho earliest times hero as well as elsewhere, and by 
1907 tho year in which tho Ordinanco was enacted their meaning was well 
established by judicial interpretation. It is a rulo of construction o f  
statutes that when words in an earlier enactment which have been judi
cially- interpreted are used in a subsequent enactment in  jja ri m a teria  
it must be presumed that they have been used in the sense in which they

1 (1912) 39 L . li. I .  A . 197.
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have been judicially interpreted. There is nothing in tlio Ordinance which 
rebuts that pregumption. Besides, where the meaning of a word in' an 
earlier legislative instrument has been well established by judicial inter
pretation, I do not think that it would be correct to extend it by 
reference to a definition of that same word in a later enactment not 
in  jia ri m ateria .

I havo stated nbovo why I am unablo to agree with Gooncsinha’s  
caso and tho subsequent case of K od u k a n  P illa i. I make no mention 
hero of M oham ed, M i y a ’s case because it docs not deal with the particular 
matter under consideration.

I think I should not omit to refer to the case of Bradlaugh v. Clarke 1 
especially as Nagalingam J. has relied upon it in his judgment in tho case 
of K od a k a n  P illa i. In that case the Court had to interpret the word 
“ action ”  in section 5 of the Parliamentary Oaths Act, 1S66 (29 and 30 
Viet. c. 19) in the context “ to be recovered by action in ono of 
Her Majesty’s Superior Courts at Westminster ” . The plaintiff as a 
-common informer claimed that he was entitled to sue for the penalty. 
His action was opposed on the ground that all penalties imposed by statuto 
belong to the Crown alone unless given in precise terms to an individual. 
In dealing with this argument Lord Selborne after referring to tho 
■authorities stated at page 361 :—

“ These authorities appear to me to prove that a suit to recover such 
a penalty as that incurred by tho appellant might, in and after 1S66, 
have been brought by the Crown in any one of the Superior Courts at 
Westminster, and consequently that the option given to sue in any 
ono of those Courts cannot be a sufficient reason for let t ing in a common 
informer under a statute by which a light of action is not otherwise 
given to him. I am also satisfied after.full consideration that the word 
‘ action ’ is (as Lord Justice Lush said) a generic term, inclusive, in its 
proper legal sense, of suits by the Crown, and, therefore, not furnishing 
any sufficient ground for implying a right of action in a common 
informer. That it is used as “ nomcn gcncralissimum ” in this particular 
statute seems probable, from the fact that it stands thorc alone, without 
having superadded to it a number of other technical terms, which 
are usually found associated with it in earlier statutes. ”

The words I have underlined clearly indicate that the meaning givon 
•to the word “  action ” in that case was meant for the particular context 
in which it occurred. The learned Law Lord did not attempt to lay down 
a definition for all purposes. In fact the judgment of Lord Blackburn 
recognises that the word “ action ” has more than ono meaning depending 
on the context in which it occurs and that in its ordinary scnscanaction 
denotes a mode of procedure commenced by writ of summons.

Tho learned Attorney-General argued that cacli application for 
•certiorari should be examined, and if it has the characteristics of a civil

» ( I S S S )  S  .1 . C .  3 3 1 .
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suit or action, an appeal would lie; if it 1ms not, tlicro would be no appeal. 
Ho also invited our attention to the cases of Secretary o f  Stale fo r  I n d ia  v .  
C h elih in i R am a R a o *, R angoon Botaloung C om p a n y L td . v . T h e C ollector  
o f  R a n goon  -  and Tata Iro n  tO Steel C o . Ltd v. C h ief R even ue A u th o r ity  o f  

B om ba y 3.

The lirst of theso cases deals with claims to land by two JJamindars 
under the .Madras Forest Act (V of ISS2). The claim was rejected by the 
Forest Settlement Officer. The Zamitulais appealed to the High Court 
which remanded the appeal to the District Judgo to determine whether 
the Crown had a subsisting title at the date of the notification. On tho 
finding of the District Judge the High Court allowed tho appeals aucl 
decrees wore passed excluding the lands from tho reserved forest area. 
The Secretary of State for India then appealed to tho Privy Council. 
Objection was taken to the appeal being entertained by tho Privy Council. 
That objection was over-ruled. Tho ra ison  is thus stated by Lord Shaw 
at page 107 :

“ It was contended on behalf of the appellant that all further pro
ceedings in Courts in India or b y  w a v  of appeal were incompetent, 
these being excluded by the terms of the statute just quoted. In their 
Lordships’ opinion- this objection is not well founded. Their view 
is that when proceedings of this character reach the District Court, 
that Court is appealed to as one of the ordinary Courts of the country, 
with regard to whose procedure, orders, and decrees the ordinary rules 
of tho Civil Procedure Code apply. This is in full accord with the 
decision of the Full Bench in K am arcju . v . Secretary o f  Stale f o r  In d ia  
in  C ouncil (T. L. R. 11 Madras 300), a decision which was given in 
lSSf> and has been acted on in Madras ever since. ”

Referring to the R angoon Botaloung C om pa n y case which the 
respondents relied on, Lord Shaw said at page 108 :—

4

“  Tho merits of tho present dispute are essentially different in 
character. The claim was tho assertion of a. legal right to possession 
of and property in land ; and if tho ordinary Courts of the c o u n tr y  aro 
seised of a dispute of that character, it would require, in tho opinion 
of tho Board, a specific limitation to exclude tho ordinary incidents of 
litigation. ”

I have already referred to the Botaloung case and shall therefore make 
no further reference to it. Tho T ata  Iro n  <C- Steel C o m p a n y  ease is of 
some assistance. There it was held that an appeal to tho Privy Council 
docs not lie under Clause 39 of the Letters Patent of the Bombay High 
Court from a decision of the High Court upon a easo stated and referred 
to the Court bv the Chief Revenue Authority under section 51 of the 
Indian Income Tax Act, 19IS.

1 ( 1 0 1 C )  4 3  L .  I t .  I .  .1. 1 0 2 . 2 ( 1 0 1 2 )  3 9  L .  I f. / .  A .  1 9 7 .
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Lord Atkinson who delivered the Judgment of the Board dealt with 
the matter in this.wise at page 150 :—

“ In order therefore that the appeal in this case should be held to be- 
competent, the decision and order of the High Court under section 51 
of tho Incomo Tax Act must como within Clause 39 of tlie Letters- 
Patent. It must be either a final judgment or a final decree or a final 
order. Now what is a final judgment as understood in English liti
gation ? In E x  par I a M oore (1SS5) 14 Q. B. D. G27, 632), Lord Scl borne 
laid down that to constituto an order a final judgment, nothing more is 
necessary than that there should bo a proper /His contcslatio and a final 
adjudication between the parties to it on tho merits.

“ In Onslow v. Commissioners o f In lan d  Revenue (1S90) 25 Q. B. D' 
4G5 it was determined on high authority what it is that amounts to a 
final judgment. . . .

“ Lord Esher delivered tho judgment of tho Court. After quoting- 
the opinions of several authorities, which as the judgment is printed it 
is not easy to distinguish from portions of his own judgment, he 
refers particularly to opinions expressed by Cotton L.J. in E x  parte- 
C h in ery—(1SS4) 12 Q. B. D. 342—with which Bowen and Kay, L. JJ. 
had concurred. Ho said :

‘ I think wo ought to give to the words “ final judgment ” in this 
sub-section their strict and proper meaning i.e. a judgment obtained 
in an action by which a previously existing liability of the defendant 
to the plaintiff is ascertained and established, unless there is some
thing to show an intention to use the words in a more extended 
sense. ’

Ho proceeds—

‘ Brown, L. J. says thcro is an inherent distinction between judg
ments and orders, and that tho words “ final judgment ” have a pro
fessional meaning, by which expression I think ho meant to say as- 
Cot-ton L. J. had previously said, that a judgment is a decision 
obtained in an action, and if that was his meaning, both these learned 
Lords Justices gave judgment to the same effect, and Fry L. J. 
agreed with him. A “ judgment ” , therefore, is a decision obtained 
in an action, and any other decision is an order. . . . That 
in my opinion is a proper distinction, and, therefore in the presont- 
casc the decision is an order and not a judgment, and the appeal 
should have been brought within 21 days. Under the circumstances, 
however, we will, as an indulgence, extend tho time for 
appealing. ’

“  This decision dearly establishes that the decision and an order 
made by tho Court under the 51st S. of the Incomo Tax Act cannot 
bo held to be a ‘ final judgment1 within the meaning of t he 39th clause-
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of the Letters Patent, since there is nothing to show an intention in 
the year 1S62 to use those worcls in a sense more extended than their 
legal sense. ”

The above decisions of the Privy Council confirm me in the opinion 
£ have formed that the words civil suit or action ” in section 3 of the 
Ordinance should be const rued in their ordinary sense of a proceeding 
in which ono party sues for or claims something from another in regular 
civil proceedings and that an application for a writ of certiorari does not 
fall within the ambit of those words in the context in which they 
occur.

The objection therefore succeeds and the application is refused with 
costs.

G u x a sek a ra , J.— I  agree.

Pcr.r.E, J.—

I agree that the application for leavo to appeal to the Privy Council 
should be refused. .At one stage of the argument I was inclined to accept 
as correct the decision of a bench of two J u d ges in I n  re G oon esin h a 1 

that an application for a writ of certiorari constitutes an action which 
fills within the ambit of section 3 of the Appeals (Privy Council) Ordi
nance. This case was followed by a single judge in Kodalcan P illa i r . 
.1/udanai/akc 2. Upon further consideration of the nature of a writ of 
certiorari and the decisions from South Africa cited by my Lord, the Chief 
Justice, I am convinced that the proceedings taken to quash by certiorari 
the order of the Tribunal of Appeal dated the 10th October, 1952, do not 
constitute a civil suit or action within the meaning of section 3 of the 
Ordinance. In my opinion section 3 cannot bo read to include a right 
of appeal to the Privy Council from every judgment or order of tho 
Supreme Court in what may be described as a civil cause or matter 
satisfying the requirements in Pule 1 of the Schedule to the 
Ordinance.

There are undoubtedly features in common between a “ civil suit 
or action ” and proceedings in certiorari. It may happen, in certain 
instances, that a decision given oil an application for certiorari would 
finally, dispose of tho litigation beforo tho tribunal whoso jurisdiction is 
challenged. But that is not a result that flows necessarily from the 
exercise of the jurisdiction of the court to grant a writ of certiorari. 

In its essence this jurisdiction is of a limited character the exerciso of 
which does not in the loast diminish or tako away from an inferior 
tribunal tho power to adjudicate on a matter within its proper 
jurisdiction.

(1 0 1 2 ) 4 4  N .  L .  n .  76. 2 (1 0 6 1 ) 6 4  .V. L . 41. 360.
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I fully concur in tho observations made by my Lord on Subram aniam  
Chelltj v . S o y s a 1, Abbot v . S u llivan  L ee  v . Show m en’s G uild o f  Great 
B rita in  3 and 0  'Connor v. Isaacs and others J.

B k S ilva , J .— I  agree.

Saxsoxi, J.—

I should have preferred to wait until I had seen the judgments of the 
other members of the Court, for such a course may have rendered it 
unnecessary for me to write a separate judgment. But as I shall be going 
away on long leave in a few days I am compelled to state my views 
without delay, and I shall do so very briefly.

Mr. Percra’s submission was that no application for a writ of certiorari 
can ever be a suit or action because on such an application the Court docs 
not adjudicate on the legal rights of parlies and it does not therefore 
decide whether a legal right has been infringed or a wrong committed. 
He stressed that the petitioner for the writ did not claim that it had a legal 
right solely to pick up and set down passengers within the Municipal 
limits of Kandy. He submitted that the only matter which the pet itioner 
had to establish in order to obtain the writ was that it had an interest 
which went beyond the interests of the public in general, in that it had 
suffered damage, and that the tribunal had exceeded the limits of its 
jurisdiction.

The Attorney-General submitted that each application for a writ of 
certiorari must be examined in order to ascertain whether it was a civil 
suit or action, and he pointed out that a stranger who applies for the writ 
on the ground that a Court had exceeded its jurisdiction would not be 
in the same position as a party aggrieved, in the sense of one who has 
suffered some damage from the usurpation of jurisdiction.

Mr. Jayawardenc submitted that the infliction of damage (which 
Mr. Perera’s client had complained about) coupled with the usurpation of 
jurisdiction by the tribunal, which were the two elements on which the 
application for this writ was based, constituted a wrong done to the party 
complaining. In this case these two elements formed the basis of the 
petitioner’s application, and the proceeding fell within the phrase " civil 
suit or action ” .

An action in the narrowest sense is a proceeding, founded upon a legal 
right, brought by one person against another for the enforcement of that 
right. But in a broader sense an action may be defined as a.procceding 
instituted by a person in order to obtain the intervention of a Court of 
law, when such person is seeking relief through that Court. It is in this 
sense that I would include this certiorari application within the term 
action. I think that an ultra vires decision of a statutory tribunal which 
tries something which it has no jurisdiction to try, or again a decision

3 (1912) 1 All E. 11. 1171.
1 (1916) 2 11'. L. li. o S-5.

1 (1923) 21 X . L. li. 311. 
* (1912) 1 All E. 11. 226.
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made !>v such n trilmnal in contravention of the principles of natural 
justice, where such a decision causes damage to a person, constitutes a 
wrong for which that person can seek his remedy by Certiorari, and the 
application for the writ is an action.

Jt matters not whether the- remedy is sougiit by injunction or by a 
declaratory action or by Writ of Certiorari: each such proceeding would 
be an action. In this matter the petitioner expressly claims to be a party 
who has suffered damage through an usurpation of jurisdiction by the 
tribunal, and that is enough to give a Court jurisdiction to hear his 
complaint and give relief.

I therefore take the view that an application for certiorari falls within 
the meaning of the word “ action provided such application is made by 
a party aggrieved who lias suffered damage by an unwarranted exercise 
of jurisdiction. In Volume 2 of Wood Renton’s Encyclopaedia of the 
Laws of England (Second Edition) at page 019 there appears the following 
passage in the article on certiorari : " Though the writ of certiorari is u 
m eans o f  p reven tin g  the injliction or continuance o f  a n y  wrong b y  an  u n 

w arranted a ssu m p tion  o f  ju risd iction , the granting of the writ at the 
instance of a private person is a matter of discretion, and n ot ex debito  

ju s t  iliac. ”  In A bbott v. Sullivan 1 Denning, L. J., said " In the case of 
statutory tribunals which depend for their jurisdiction on a statute, it 
i.s an actionable wrong for them to usurp more than the statute gives 
them” . After citing certain cases the learned Lord Justice.said: " These 
cases all show that an invalid usurpation o f  ju risd iction  which causes  
dam age is  its e l f  a  wrong ” . See also JR. u. S t. E d m u n d sb u r y 2 where the 
allied writ of prohibition was considered and it was referred to as a remedy 
for the injury of encroachment- of jurisdiction.

It would therefore seem that damage combined with excess of juris
diction constitutes a wrong for which the remedy lies in certiorari, and it 
i i not necessary in a  case where such damage has been caused that there 
should also have been a previously existing legal right which has been 
infringed.

It is true that in an application for certiorari there arc not two or more 
adversaries involved in a dispute over their legal rights, such as one finds 
in a regular action. In certiorari, one m a y  find that the only parties 
are the petitioner and the tribunal whose jurisdiction is in question, 
though other persons whoso interests arc involved may be added 
(as Mr. Jaj-awardene’s clients were added). The substantial question to 
be answered in deciding whether it is an action or not remains the 
same.

Even if an action be regarded as ” a proceeding in which one party 
sues for or claims something from another ” a petitioner in certiorari 
claims as against tho tribunal a declaration that it has exceeded its juris
diction and that its order should be quashed. The object of the writ 
is to demolish the order made without, or in excess of, jurisdiction. It

1 [ 1 0 . 5 2 )  1 .1 . K .  I t .  d H } . ! ( t o n )  ■> ,-t. e . it. n o .



is put out of the way “ as one which should not be used to the detriment 
of any of the subjects of Her Majesty ” per Lord Cairns L. C., in W alsall 
O verseers v. L .  A  N . IK. R y  0 .  *.

As I think it is essential that in an action the plaintiff or petitioner must 
seek some relief and should bo in the posit ion of a person who has a griev
ance, I consider that an application for certiorari by a person who is not 
a party grieved is not a suit or action, because in such a case the applicant 
cannot be said to be claiming any relief for himself. If the petitioner 
in this matter had not been a party who was adversely affected by the 
tribunal’s order, in my opinion it would not havo been a party to a civil 
suit or action.

Mr. Porcra submitted that an action needs a cause of action. I think 
in this caso the cause of action comprised the damage suffered by the 
petitioner taken together with the alleged unlawful exercise of juris
diction, and it is the combination of these two tilings which constitutes 
the wrong for the relief of which the petitioner came into Court.

I would therefore grant this application for leave to appeal, with costs.
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A-pplicalion refused.

1 (lSr9) t  A . C. 30 at 3'J.


