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19 70  Present: S ir im a n e , J ., a n d  W eera m a n fry , J.

M . P A T H M A N  A T I ! A X  a n d  2  o th e rs , A p p e lla n ts , and 
E . E . C. T H U R A I S I N G H A M  a n d  a n oth er , R e s p o n d e n ts

S. C. 317 -31 8 /6 6— .D. G. Jaffna, 602/T

Administration of estates—Judicial settlement—Incapacity of Court to hear disputed 
claims of creditors—Immovable proper'y of testator situated outside Ceylon—  
Sale proceeds or income, brought into Ceylon—Liability o f executor to account 
for such money—Last Will— Description therein of executor as "  executor and 
trustee " — Whether the Will creates a trust— .4 legates's renunciation of a portion 
of his legacy during life time of testator— Validity—Civil Procedure Code, 
ss. 510, 720, 721, 7So, T2S, 729, 731, 710.
(i) D isp u te d  c la im s  c a n n o t  b o  a d ju d ic a t e d  u p on  in a n  in q u ir y  r e la t in g  t o  

the  ju d ic ia l  se tt le m e n t  o f  th o  a c c o u n ts  o f  e x e cu to rs  a n d  a d m in is tra to r s  u n d e r  
C h a p ters  54 and  55 o f  th e  C iv il  P ro c e d u r e  C od e . I n  su ch  p ro c e e d in g s , t h e r e fo r e , 
a  le g a te o  ca n n o t  c la im  a s  a c r e d it o r  th at a ce rta in  su m  o f  m o n e y  is d u o  t o  h im  
fr o m  th e  e sta te  o f  th e  t e s ta to r ,  i f  th o  c la im  is d isp u te d  b y  th o  e x e c u t o r .  S u ch  
a d is p u te d  c la im  can  o n ly  b e  m a d e  b y  w a y  o f  a  sep a ra te  a c t io n .

(ii)  W h e n  a te s ta to r  d ie s  le a v in g  c e r ta in  im m o v a b le  p r o p e r ty  s itu a te d  o u t s id e  
C e y lo n , h is  e x e cu to rs  w h o  a re  g r a n te d  p ro b a to  in  C e y lo n  p r im a r i ly  a ro  l ia b le  
t o  a c c o u n t  in C e y lo n  fo r  th o  p ro c e e d s  o f  sa le  o f ,  o r  th o  in c o m e  d e r iv e d  fr o m , 
th a t  p ro p e r ty  i f  su ch  p ro c e e d s  o r  in co m e  have, b e e n  b r o u g h t  in to  C e y lo n  b y  
th o  e x e cu to rs .

(iii) W h e re  a  t e s ta to r  a p p o in ts  a  p e rs o n  a s  his e x e c u to r  a n d  c le a r ly  e n t r u s t s  
h im  w ith  a ll th e  d u t ie s  t h a t  a n  e x e c u t o r  m u st p e r fo rm , th e  m e ro  d e s c r ip t io n  
o f  h im  in  th o  W il l  a s  “  e x e c u t o r  a n d  t ru s te e  ”  d o e s  n o t  c re a te  a  t ru s t  r e s u lt in g  
in  th o  p o s it io n  th a t  a n y  c la im  b y  th e  lo g a tce s  a g a in st  th o  e x e c u t o r  m u s t  b o  
m a d e  b y  n ay o f  ft s e p a ra te  n o t io n  u n d e r  th e  T ru sts  O rd in a n ce .

( iv )  W h e re , a f te r  a  W ill  h a s  b e e n  c x c .cu to d  und d u r in g  th o  l i fe  t im e  o f  Urn 
te s ta to r , a  le g a te e  e x e c u te s  a  d e e d  b y  w h ich  h o  re n o u n ce s  h is  r ig h ts  u n d e r  
th o  W ill  t o  th o  v a lu o  o f  a  c e r ta in  su m  o f  m o n e y  as ho  has a lr e a d y  r e c e iv e d  
asse ts  t o  th at e x te n t  in  a d v a n c e , th e  d e e d  o f  re n u n c ia tio n  is v a l id . It. c a n n o t  
be  co n te n d e d  b y  h im  in  th e  te s ta m e n ta ry  p ro ce e d in g s  fo llo w in g  th o  t e s t a t o r ’ s 
d e a th  th a t  the  d e e d  is  in o p e r a t iv e  o n  th e  g ro u n d  that it  is an  a m e n d m e n t  o r  
v a r ia t io n  o f  th e  W ill.

A p p e a l s  from a ju d g m e n t  o f  th e  .D istrict C ou rt, J a ffn a .

0 . Thiagalin.ijam, Q.C., w ith  E. R. S. R. Coomamswahvj, 
0 . Chabcdantu, a n d  <S\ C. B . Walgampaya, f o r  th e  2 n d  a n d  3 rd  e h ce s -  
a p p e lla n ts  in A p p e a l N o . 317 , a n d  fo r  th e  3rd  and 4 th  e it c c s -r c s p o n d e n ts  
in  A p p e a l N o . 3 IS.

C. Chelktppak, fo r  th e  1st 'i l t c -r e s p o n d e n r  in A p p e a l N o . 317 a n d  fo r  
th e  1st c itce -a p p c lla n t  in A p p e a l N o . 3 IS.

11. IF. Jayewardcne, Q.C., w ith  C. Rarigancithan, Q.C.. 1\ Soinalillahini.. 
B. J. Fernando a n d  D. C. AnH-rasinght, fo r  (h e  e x e c u to r s -r e s p o n d e n ts  
in L oth  A p p ea ls .
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D e c e m b e r  7, 1970. S i r i m a x e , J .—

B y  a  jo in t  L a s t  W ill e x e cu te d  in  C e y lo n  d a te d  1.2.37 A lb e r t  E d w a r d  
C lo u g h , a n d  b is  w ife  C lara M ecn a ch clii b e q u e a th e d  all th eir  p r o p e r ly  a n d  
a sse ts  a ft e r  th e  d e a th  o f  bo th  o f  th e m  to  fo u r  o f  their f i r e  c h ild r e n , 
n a m e ly , B a la s in gh a in  (1 st c itc e ) , E r n e s t  E m m a n u e l (1 st e x e c u t o r ) ,  
R o s e  A la g a m a n y  (2 n d  e x e cu to r ) a n d  M a h e sw a ry  (2nd  c itce ) in  e q u a l  
sh a res . T h e  fifth  ch ild  M illie  w a s le f t  o u t  as  sh e  h ad  b een  d o w r ie d  
ear lier .

B o t h  th e  tes ta tors  d ie d  in C e y lo n  in  1937, lea v in g  assets m o v a b le  
a n d  im m o v a b le  in  C ey lon  and  M a la y a . T h e  e x e cu to rs  a p p lied  f o r  a n d  
w e re  g ra n te d  p r o b a te  in 1938. T h e  te s ta to r s  h a d  le ft  a v e r y  v a lu a b le  
r u b b e r  e sta te  ca lled  K a ra in a g a r  E s ta te  in  M alaya , and  th e  p r o b a t e  
w a s  r e s c a le d  th ere.

O n  2 2 .2 .4 3  a  “  F in a l A c co u n t  ”  o f  th e  a d m in is tra tio n  w as filed  b y  th e  
e x e c u to r s  a n d  th e  C ou rt ca lled  fo r  a  r e p o r t  fro m  th e  S ecretary . D e s p it e  
th e  f a c t  th a t  th ere  is  n o  p r o v is io n  f o r  a  F in a l A c c o u n t  in  th e  C iv il 
P r o c e d u r e  C ode , i t  is th e  usual p r a c t ic e  fo llo w e d  in  ou r C ou rts. T h e r e ­
a fte r , f o r  s o m e  rea son  w h ich  C ou n sel c o u ld  n o t  ex p la in  to  us, th e  r e c o r d  
se e m s  t o  h a v e  b e e n  fo r g o tte n  b y  all c o n c e rn e d , b u t  th e  ex e cu to rs  r e m a in e d  
in  c h a rg e  o f  a ll th e  assets o f  th e  e s ta te . T h e y  d id  n ot, n o r  d id  th e  
le g a te e s , m o v e  fo r  a ju d ic ia l se tt le m e n t .

A f t e r  th e  la p se  o f  som e  e ig h teen  y e a r s , i.e ., o n  4 .11 .61 , th e  2 n d  a n d  
3 r d  c ite e s  w h o  a rc  hu sband  a n d  w ife , p resen ted  a  p e t it io n  t o  C o u r t  
u n d e r  s e c t io n  726  o f  th e Civil P r o c e d u r e  C o d e  n a m in g  th e  tw o  e x e c u to r s  

a s  r e sp o n d e n ts , a n d  a lleging, inter alia, th a t  b o th  before  a n d  a fte r  1943  
t h e  e x e c u to r s  h a d  rece iv ed  la rgo  su m s  o f  m o n ie s  du e  to  th e  esta te , s o ld  
im m o v a b le  p r o p e r t j ' be lon g in g  to  th e  esta te , a n d  n o t  a c co u n te d  f o r  th e  

m o n ie s  so  rece iv ed . T h ey  p ra y e d  f o r  a  ju d ic ia l settlem en t. W h e n  

n o t ic e  o f  th is  a p p lica t io n  was se rv e d  o n  th e  e x ecu tors— (n o t  w it h o u t  
s o m e  d if f ic u lty )— th e y  th em selves filed  a  p e t it io n  d a ted  16 .5 .62  u n d e r  

s e c t io n s  728  a n d  729 o f  the C ivil P r o c e d u r e  C od e , m ov in g , a t  lo n g  la st, 
f o r  a  ju d ic ia l  se tt le m e n t o f  ih e  e sta te . Tn p a ra . 5 o f  th e p e t it io n  t h e y  

a l le g e d  th a t  th e  th ree  citees w ere  “  p e rso n s  in terested  in  th e  e s ta te  ” . 

O n  1 8 .9 .6 2  th e  c itees filed  o b je c t io n s  t o  th e  p e t it io n . T h ere is n o  s p e c if ic  
p r o v is io n  fo r  filin g  su ch  o b je c t io n s , b u t  th is  a g a in  is a  p ra c tice  a d o p t e d  
b y  o u r  C ou rts  fo r  th e  sake o f  c o n v e n ie n c e , in  ord er  to  in n -p o in t  th e  
m a tt e r s  w h ich  th e  citees d isp u te , w ith  r e fe re n ce  to  th e  a c c o u n t  file d  
b y  th e  e x e c u to r s  to g e th e r  w ith  th e  a p p lic a t io n  f o r  a ju d ic ia l s e t t le m e n t .

I n  c o n s e q u e n c e  o f  certa in  o rd e rs  m a d e  b y  th e  C ou rt th erea fte r , w h ic h  
i t  is  u n n e ce s sa ry  to  con sid er , th e  e x e c u to r s  filed  an oth er p e t it io n  d a te d  
9 .3 .6 4  w it h  an  a c c o u n t , p ra y in g  fo r  a  ju d ic ia l se ttlem en t, a n d  th is  a p p e a l  
is  a g a in s t  ce r ta in  ord ers m a d e  a t  th e  in q u ir y  in to  th a t  a p p lic a t io n .

!• * — K  5176 (7/71)
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S o m e  4 9  issues w ere  ra ise d  a t  th is  in q u iry , an d  th e  C o u rt  w a s  in v i te d  
t o  d e c id e  w h a t  w ere  te rm e d  “  P re lim in ia ry  Issues ”  a t  th e o u tse t . T h e se  
issues re la te d  to  fo u r  d is p u te s  b e tw e e n  th e  p a rties, a n d  m a y  b e  s ta te d  
as  f o l l o w s :—

(1 ) A n  es ta te  ca lle d  B a la r a ja h  E s ta te  in  w h ich  th e  2n d  c it e c  o w n e d  
shares h a d  been  s o ld  b y  o n e  o f  th e  te s ta to rs  (th e  h u sb a n d ) a n d  th e  
p ro ce e d s  k e p t  b y  h im . A  su m  o f  Its . 74 ,000  rep resen ted  th e  a m o u n t  
d u e  to  th e  2 n d  c ite c  as  h e r  sh a re  o f  th e  p ro ce e d s . S h e  c la im e d  th is  
su m  fr o m  th e  e x e cu to r s  a s  a  d e b t  d u e  to  h er  fro m  th e esta te .

T h e  e x e cu to r s  t o o k  u p  th e  p o s it io n  th a t su ch  a c la im  c o u ld  n o t  b e  
m a d e  in  th ese  p r o ce e d in g s  b u t  o n ly  b y  w a y  o f  a se p a ra te  a c t io n . 
Issu es  9 (a) a n d  9  (b), 3 0  a n d  31 r e la te  to  th is  d isp u te .

(2 ) A  h a l f  sh are  o f  th e  e s ta te  ca lle d  Ivara in agar E s ta te  in  M a la y a  
w as so ld  b y  th e  e x e c u to r s , a  q u a r te r  fo r  175 ,000  M a la y a n  D o lla r s  
w h ich  is  th e  e q u iv a le n t  o f  r o u g h ly  o n e  an d  h a l f  tim es th a t  su m  in  
C e y lo n  ru p ees . A n o th e r  o n e  q u a r te r  share w as so ld  fo r  3 0 2 ,6 3 2  
M a la y a n  D o lla rs . T h e  g re a te r  p a r t  o f  th e  p r o ce e d s  o f  th e  sa le  h a d  
been  b r o u g h t  in to  C e y lo n  a n d  th e  e x e cu to rs  p a id  tw o  su m s  o f  
R s . 7 5 ,000  a n d  E s . 1 5 ,0 0 0  in  C e y lo n  m oney to  t jie  2 n d  c ite c . T h e  c ite c s  
ask ed  fo r  an  a c c o u n t in g  o f  th e  rest o f  th e p ro ce e d s  o f  sa le , a n d  so  
m u ch  o f  th e  in co m e , fr o m  th e  b a la n ce  le ft  o f  th e  esta te , w h ich  w a s  
b r o u g h t  in to  C ey lon . T h e  e x e cu to r s  t o o k  u p  th e  p o s it io n  th a t  th e  
la n d  be in g  s itu a te d  in  M a la y a , th e y  w ere n o t  lia b le  to  a c c o u n t  in  
C e y lo n  fo r  th e  p r o ce e d s  o f  sa le  o r  th e  in com e . Issu es 16 (a ) t o  16 (c ), 
4 5 , 4 6  a n d  49  re la te  to  th is  d is p u te .

(3 ) T h e  e x e cu to r s  t o o k  u p  th e  p o s it io n , th a t beca u se  th e  L a s t  W il l  
a p p o in te d  th em  “  e x e c u to r s  a n d  t r u s t e e s "  all th e  assets o f  th e  
d ecea sed  v ested  in th e m  as  tru stees , a n d  th e e itces , i f  th e y  h a d  a n y  
c la im s in  re sp e c t  o f  th o s e  p ro p e rt ie s , sh ou ld  sue th em  in  a s e p a r a te  
a c t io n  as tru stees . Is su e s  23  a n d  24 a p p ea r  to  re la te  to  th is  d is p u te .

(4 ) T h e  2nd  e x e c u to r  h a d  re ce iv e d  as d o w ry  a certa in  p roperty" t o  
th e  v a lu e  o f  E s . 10 0 ,000  d u r in g  th e  life  t im e  o f  o n e  o f  th e  te s ta to r s —  
h er fa th er . S h e  e x e cu te d  d e e d  C l b y  w h ich  sh e  re n o u n ce d  h e r  r ig h ts  
u n d er  th e  Last. W ill  t o  th e  e x te n t  o f  E s . 100,000 as she h a d  a lre a d y  
rece iv ed  a d o w r y  o f  th a t  v a lu e . T h e  2n d  e x e cu to r  t o o k  u p  th e  p o s it io n  
th a t  th is  d eed  w as in o p e r a t iv e , fo r  certa in  reasons w h ich  I  sh a ll r e fe r  
to  w h en  d ea lin g  w ith  th is  d isp u te .

Issu es 12, 12 ( « ) ,  37  (o )  a n d  39 , as a m en d ed  la ter , a p p e a r  t o  re la te  
to  th is  d isp u te .

T h e  learned  D is t r ic t  J u d g e  h eld  ag a in st th e c ite cs  on  all fo u r  o f  
these d isp u tes , an d  th e  a p p e a ls  a rc  a g a in st th a t o rd e r . T h ese  M ere th e  
fo u r  m a tters  w h ich  w ere a rg u e d  b e fo re  us an d  I  sh all d ea l w ith  th e se  
d isp u tes  in  th e  o rd e r  se t o u t  a b o v e .



SIRIMAXE, J .— Pafhmanathan v. Thitraisingham 199

TJic 2 n d  c it c c  seek s to  estab lish  a c la im  as a creditor. I t  is n o t  a d is p u te  
b e tw een  th e a c c o u n t in g  p a rty  an d  a leg a tee  u n d e r  th e  W ill. C h a p te r  
54  o f  th e  C iv il P r o ce d u r e  C od e  d ea ls  w ith  “  a id in g , su p e rv is in g  a n d  
c o n tro ll in g  o f  e x e cu to r s  and  a d m in istra to rs  ” , a n d  u n d e r  se c t io n  720  
o f  th a t  c h a p te r  a  c r e d ito r  m a y  p re se n t a  p e t it io n  fo r  p a y m e n t  o f  h is  
d e b t  d u e  to  h im . B u t , w hen  fo r  in stan ce , in  such a ca se  th e  e x e c u to r  
d en ies  lia b ility  th e  C o u r t  m u st d ism iss  th e  c la im  u n d er  s e c t io n  721. 
C ou nsel fo r  th e  A p p e lla n ts  p o in te d  o u t  th a t  p r o ce e d in g s  fo r  a  ju d ic ia l 
.settlem en t c o m m e n c e  u n d er C h a p ter  55 w here th ere  is n o  su ch  s ta tu tory ' 
b a r  to  a creditor presenting a  d is p u te d  cla im . H e  re lied  o n  se c t io n s  
731 a n d  740 (3 ) in th a t  C h ap ter. S e c tio n  731 en tit le s  a c r e d ito r  o r  a  
p erson  in terested  in th e  esta te  to  m a k e  h im s e lf  a p a r ty  to  th e  p ro ce e d in g s  
fo r  a  ju d ic ia l s e tt le m e n t , an d  se c t io n  740  dea ls  w ith  d e cre e s  fo r  p a y m e n t  
a n d  d is tr ib u t io n , w h en  ail e sta te  is ju d ic ia lly  se tt le d . S u b -s c c t io n  3 
o f  s e c t io n  740  rea d s  as fo llo w s  :—

740 (3) “  W h o re  th e  v a lid ity  o f  a  d e b t , c la im , o r  d is tr ib u t iv e  
sh are  is n o t  d is p u te d , o r  has b een  esta b lish ed , th e  d e c re e  m u st d e te rm in e  
to  whom it is p a y a b le , th e  sum  to  b e  p a id , a n d  all o th e r  q u e st io n s  
co n ce rn in g  th e  sa m e. A n d  su ch  d e cre e  sh all b e  c o n c lu s iv e  w ith  
resp ect t o  th e  m a tte rs  en u m era ted  in  this s e c t io n  u p o n  e a ch  p a r t y  
to  th e  sp ecia l p r o ce e d in g  w h o  w as duly ' c ite d  o r  a p p e a re d , a n d  u p o n  
every ' p e rso n  d e r iv in g  t it le  fro m  su ch  p a rty . ”

O ne lias t o  b ea r  in  m in d  t j ia t  i t  is p ra ctica lly ' im p o ss ib le  f o r  a  
T esta m en ta ry ' J u d g e  to  h ear d is p u te d  c la im s by' c re d ito rs  in  p r o ce e d in g s  
fo r  a  ju d ic ia l s e t t le m e n t  o f  a c co u n ts . E v e n  a  s in g le  d is p u te d  c la im  
m a y  in v o lv e  a  c o m p lica te d  tr ia l. L ea rn ed  C ou n sel fo r  th e  A p p e lla n ts  
s u b m itte d  th a t  in  su ch  a case  th e  T e sta m e n ta ry  J u d g e  w o u ld  h a v e  a  
d is cre tion  to  re fer  th e  a lleged  c re d ito r  t o  a  sep a ra te  a c t io n . B u t , o n  a  
rea d in g  o f  th a t  C h a p te r  (C ap. 55 ) as a w hole , I  a m  in c lin e d  t o  a g re e  
w ith  th e  su b m iss ion  m a d e  by' M r. J a y cw a rd e n e  fo r  th e  e x e cu to r s , th a t  a  
‘ ‘ c r e d i t o r ”  (se c tio n  731) w h ose  “ c la im  has been  esta b lish ed  ”  (s e c t io n  
740) m ean s, o n e  w h o  h a s  already' estab lish ed  h is  c la im . I t  d o c s  n o t  
m ea n  th a t  a  c r e d ito r  w h ose  c la im  is d isp u ted  can  seek  to  e sta b lish  th a t  
c la im  in  th e  p r o ce e d in g s  fo r  a  ju d ic ia l se ttlem en t.

T h e  se c t io n s  o f  o u r  C od e  re la tin g  to  J u d ic ia l s e t t le m e n ts  o f  A c c o u n ts  
h a v e  b een  ta k e n  o v e r  a lm o s t  v e rb a tim  from  th e  C o d e  o f  C iv il P r o ce d u r e  
o f  th e  S ta te  o f  X c w  Y o r k .

S e c tio n s  2742  a n d  2743  co rre sp o n d  to  ou r  se c t io n  239 , an d  th e  th ird  
lim b  o f  se c t io n  740 r e p ro d u ce d  a b o v e , is re ferred  t o  as  th e  th ird  se n te n ce  
in  T h r o o p ’s C o m m e n ta ry  on  th e  X c w  Y o r k  C od e .

C o m m e n tin g  o n  s e c t io n  2742 h e  re fers  to  th e  fa c t  th a t  th ere  h a s  b een  
m u ch  co n tro v e rsy ' b y  th e  C ou rts  o n  th e  q u e st io n  w h e th e r  a c re d ito r  
co u ld  prove h is d e b t-a t  a ju d ic ia l se ttle m e n t, an d  sa y s  a t  p a g e  6 3 0 :—

“ T h e  sta tu te s  p r o v id e  su ffic ien t a n d  c o n v e n ie n t  m ea n s , fo r  d e t e r ­
m in in g  d isp u te d  c la im s  a g a in st an  e x e cu to r  o r  a d m in is tra to r , n am ely ',
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b y  a n  a c t io n , in  w h ich  e ith er  p a r t y  m a y  h a v e  a  re g u la r  a n d  fo rm a l 
tria l, a n d  th e  o th e r  a d v a n ta g e s  o f  th a t  m o d e  o f  p r o c e e d in g ; o r  b y  a 
re feren ce , i f  th e  p a rt ie s  d es ire  t o  a v o id  th e  e x p e n s e  a n d  d e la y  o f  an  
a c tio n . I f  th is  C o d e  h a d  g ra n te d  t o  th e  c r e d ito r  a  th ir d  r e m e d y ,

. h e  w o u ld  a lw a y s  h a v e  h a d  his e le c t io n  to  p u rs u e  i t ; w h ile  th e  e x e cu to r  
o r  a d m in is tra to r  w o u ld  h a v e  h a d  n o  c o rre sp o n d in g  e le c t io n , t o  c o m p e l 
h im  t o  r e s o r t  t o  it . A g a in , th e  su rrog a tes  c o u r ts  o u g h t  n o t  t o  be  
u n n ecessa rily  b u rd e n e d  w ith  th e  tria l o f  su ch  issues. ”

H a v in g  re g a rd  t o  th e  p r a c t ic e  a n d  p ro ce d u re  a d o p t e d  b y  o u r  C ou rts, 
I  am  o f  th e  v ie w  th a t  d is p u te d  c la im s sh o u ld  n o t  b e  a d ju d ic a te d  u p on  
in  an  in q u ir y  re la t in g  t o  a  ju d ic ia l se ttle m e n t, a n d  I  th in k  th a t  th e  
lea rn ed  D is t r ic t  J u d g e  w a s r ig h t  w h en  he h e ld  th a t  th e  2 n d  c it c e  sh o u ld  
estab lish  h e r  c la im  in  a  se p a ra te  a c tion .

I  pass o n  to  th e  se con d ^ p o in t in 'd isp u te .

I t  is tru e  th a t  Iv a ra in a g a r  E s ta te  be in g  s itu a te d  in  M a la y a , th e  M a la ya n  
C ou rts w o u ld  h a v e  ju r is d ic t io n  o n  qu estion s  re la tin g  t o  th a t  im m o v a b le  
p ro p e rty . E v e n  i f  it  w as so ld  th e  M ala ya n  la w  w o u ld  a p p ly  to  th e  
p ro ce e d s  o f  s a l e ; i f ,  f o r  ex a m p le , th ere  is a  ch a rg e  o n  th e  im m o v a b le  
p r o p e r ty  su ch  as a  m o r tg a t e  o r  a  sum  d u e  to  th e  r e v e n u e  o f  th a t  c o u n tr y . 
B u t , th a t  is n o t  th e  q u e s t io n  w h ich  arises here. A  sh a re  o f  th e  im m o v a b le  . 
p r o p e r ty  h a s  b e e n  s o ld  b y  th e  e x e cu to rs  a n d  th e  p r o c e e d s  b r o u g h t  in to  
C ey lon . T h e y  (th e  e x e cu to r s )  h a v e  con tin u ed  t o  ta k e  th e  in co m e  fro m  
th e  rest o f  th e  e s ta te  a n d  b ro u g h t a t least a p a r t  o f  it in to  C e y lo n — o n e  
e x e cu to r  is re s id e n t h ere . T h e  legatees u n d er  th e  L a s t  W il l  w h o  a r c  
en titled  to  a  sh a re  o f  th a t  estate , w a n t to  k n o w  w h a t  th e  e x e cu to r s  h a v e  
d o n e  w ith  th e  p r o ce e d s  o f  sa le  o f  p a rt  o f  that- e s ta te , a n d  th e  in co m e  
d e r iv e d  fr o m  th e  b a la n c e  w h ich  th e y  h a v e  b r o u g h t  in t o  C ey lon . T h e  
ex e cu to rs  o b je c t  t o  d is c lo s in g  a n y th in g  a t  a ll r e g a rd in g  th e  p ro ce e d s  
o f  sale o r  th e  in c o m e  brought into Ceylon. I n  r e g a r d  t o  income M r. 
J a y c w a r d cn e  c o n te n d e d  th a t  it  is som eth in g  w h ich  c a m e  in to  ex iste n ce  
a fter  th e  te s ta to r s ’ d e a th  a n d  is th ere fo re  n o t  a  p o r t io n  o f  a  d ecea sed  
p e rso n ’s p rop erty ’ w ith in  th e  m ea n in g  o f  se c t io n  5 4 0  o f  th e  C iv il P r o ce d u r e  
C od e  o n  w h ich  h e  s t r o n g ly  relied .

S ection  54 0  is as  fo llo w s  :—

“  I f  n o  lim ita t io n  is  ex p ressed  in  th e  o r d e r  m a k in g  th e  g ra n t, th en  
the p o w e r  o f  a d m in is tra tio n , w h ich  is a u th e n t ic a te d  b y  th e  issue o f  
p ro b a te , o r  is  c o n v e y e d  b y  th e  issue o f  a  g ra n t o f  a d m in is tra tio n , 
e x te n d s  to  e v e r y  p o r t io n  o f  th e  d ecea sed  p e r s o n ’ s p r o p e r t y ,  m o v a b le  
and  im m o v a b le , w ith in  C ey lon , o r  so  m u c h  t h e r e o f  as is n o t  
a d m in istered , a n d  en d u res  fo r  th e  life ’ o f  th e  e x e c u t o r  o r  a d m in is tra to r  
o r  u n til th e  w h o le  o f  th e  sa id  p ro p e rty  is a d m in is te re d , a c co rd in g  as 
th e d e a th  o f  t-Jic e x e c u to r  o r  a d m in istra tor , o r  th e  c o m p le t io n  o f  th e  
ad m in istra tion , first o c cu rs . ”
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I t  is  b e y o n d  q u e s t io n  th a t  an  e x e cu to r  in C e y lo n  ta k e s  ch a rg e  o f  th e  
in co m e  d e r iv e d  fr o m  p ro p e rty  in Ceylon u n d er  the provisions o f  th is 
v e ry  se c t io n , a n d  th a t  h e  is liab le  to  a c c o u n t  f o r  su ch  in co m e  a t th e  
ju d ic ia l s e t t le m e n t .  I t  ca n n o t  p o ss ib ly  b e  a rg u e d  th a t  a n  e x e cu to r  
ca n n o t  la k e  c h a r g e  o f  th e  in co m e  o r  ren ts  d e r iv e d  fr o m  im m o v a b le  
p r o p e r ty  o n  th e  g ro u n d  th a t  th ose  assets c o m e  in to  b e in g  only' a fte r  
th e  te s ta to r ’s d e a th .

W h a t  th e n  is  th e  p o s it io n  in regard  to  in co m e  d e r iv e d  fr o m  a  p r o p e r ty  
s itu a ted  o u ts id e  C e y lo n , w h ich  is b ro u g h t in to  C e y lo n  ?

D ic e y  o n  th e  C o n flic t  o f  L aw s, E ig h th  E d it io n , a t  p a g e  577, sets  o u t  
R u le  9 0  (2 ) as fo l lo w s  :—

Rule 9 0 :  “ T h e  fo llo w in g  p r o p e r ty  o f  a  d e ce a s e d  p erson  vests 
a u to m a t ic a lly  in  h is  p erson a l r e p resen ta tiv e  b y  v ir tu e  o f  an  E n g lish  
G ra n t :

( 1 ) ........................
(2 ) a n y  m o v a b le s  o f  th e  deceased  w h ich  a ft e r  h is  d e a th  are  b ro u g h t 

in t o  E n g la n d  b e fo re  a n y  p erson  has, in  a  fo r e ig n  co u n tr y  
in  w h ic h  th e y  a rc  s itu a ted , o b ta in e d  a  g o o d  t it le  th e re to  
u n d e r  th e  law  o f  such  fo re ig n  c o u n tr y  a n d  red u ced  th em  
in t o  p o ssess ion . ”

C o m m e n tin g  o n  th is  R u le  he states la ter  a t  p a g e  57S :—

“ T h e r e  se e m s  lit t le  d o u b t  th a t  i f  m o v a b le s  o f  th e  deceased  are  
b r o u g h t  t o  E n g la n d  b e fo re  a n j'o n c  h a s  a cq u ire d  a  t it le  t o  them  u n d er  
th e ir  lex situs, th e y  w ill v e s t  in  th e  E n g lish  p e rso n a l rep resen ta tive . ”

I t  is o n ly  a  p r e te n c e  to  im ag in e  th a t  th ese  assets h a v e  been  th e s u b je c t  
o f  a d m in is t ra t io n  in  M ala ya . T h e  c o m p la in t  o f  th e  c i t c c s  is th a t th e y  
h a v e  n o t  b e e n  a c c o u n te d  fo r  e ith er  h ere  o r  in  M a la 3’ a. A s  far as on e  
can  g a th e r  th e  e x e c u to r s  h a v e  d o n e  n o th in g  in  th e  M a la y a n  C ou rts b e y o n d  
g e tt in g  th e  p r o b a t e  resca led . T h e y  d o  n o t  d e n y  h a v in g  b ro u g h t a t 
lea st a  p a r t  o f  t h e  assets in to  C ey lon .

T h e  p r in c ip a l C o u r t  o f  A d m in istra tio n  is th e  D is t r ic t  C o u r t  o f  J a ffn a  
w h ich  g r a n te d  p r o b a te . ' I  ta k e  th e  v iew  th a t  o n c e  t h e  e x e cu to rs  b rin g  
in to  C e y lo n  p r o c e e d s  o f  sa le o r  th e  in co m e  d e r iv e d  fr o m  a  p ro p e rty  
s itu a te d  o u ts id e  C e y lo n  su ch  p roceed s  o r  in co m e  m u s t  be  a cco u n te d  fo r  
h ere . T h e s e  a r e  assets w h ich  th e y  g o t  in to  th e ir  h a n d s  as executors 
u n d e r  th e  c o lo u r  o f  th e  g ra n t issued  to  th em  b y  th e  D is t r ic t  C ou rt o f  
J a ffn a .

W illia m s  o n  E x e c u to r s ,  12th  E d it io n , V o lu m e  2 , sa y s  a t  p a g e  1091 :—

“  N o w  i f  th e  d ecea sed  d ied  d o m ic ile d  in  E n g la n d  th e  g ra n t o f  
a d m in is t ra t io n  in  E n g la n d  is d ee m e d  th e  p r in c ip a l o r  p r im a ry  on e . 
T h e  E n g lis h  p e rso n a l rep resen ta tive  h a s , a s  a  ru le , a  r ig h t  to  a p p ly  
to  th e  C o u r ts  o f  a fo re ig n  co u n tr y  w h ere  th e r e  a r e  assets fo r  a n  
a n c illa ry  g r a n t  fo r  h im se lf o r  h is a t to r n e y . B u t  i f  su ch  a  g ra n t is
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m a d e  th e  n ew  a d m in is tra t io n  th e re u n d e r  is m a d e  s u b s e rv ie n t  t o  th e  
r ig h ts  o f  all c red ito rs  w h o s e  c la im s  a r c  re cog n ised  bj- th e fo r e ig n  la w . 
I t  is o n ly  th e  resid u u m  o f  th e  foreign assets, a fte r  all s u c h  c la im s  
h a v e  been  satisfied , w h ich  is tra n sm iss ib le  an d  b ecom es  a ssets  in  th e  
h an d s o f  th e  E n g lish  p e rso n a l r e p re se n ta t iv e  as such . ”

T h e  th ird  and  fo u rth  p o in t s  in  d is p u te  n eed  n o t  d e ta in  u s  f o r  a n y  
le n g th  o f  tim e.

A  te s ta to r  ap p o in ts  as h is  e x e c u t o r  a  p erson  in w hom  h e  has c o n f id e n c e ,  
a n d  fo r  th a t  reason  h e  e n tr u s ts  t o  th a t  p erson  the d u ty  o f  g iv in g  e ffe c t  
t o  h is w ish es as ex p ressed  in  h is  L a s t  W ill. I t  is in  th a t  sen se t h a t  th e  
w o r d  “  tru stee  ”  is so  o f te n  u se d  in  a  L a st W ill. In  th is  in s ta n c e  th e  
L a s t  W il l  it s e lf  sta tes in  p a r a . (2 ) th a t  th e  “  E x e cu to rs  a n d  T r u s te e s  ”  
w ill “  h erea fte r  be  ca lle d  o u r  T r u s te e s  I t  is su ffic ien t t o  s a y  t h a t  a  
re a d in g  o f  th e  L a st W ill m a k e s  i t  q u ite  c lea r  th a t th e  tw o  p e t it io n e r s  
w e re  a p p o in te d  e x e cu to r s  a n d  e n tru s te d  witJi a ll the d u ties  th a t  e x e c u t o r s  
m u st  p e r fo rm . T h ere  is n o  d u a l c a p a c it y ,  o n e  as e x ecu tors  a n d  th e  o t h e r  
a s  tru stees . I  am  u n a b le  t o  a c c e p t  th e  su bm ission  th a t  b y  u s in g  th e  
p h ra se  “  ex ecu tors  a n d  tr u s te e s  ”  th e  te s ta to r  vested  all th e  p r o p e r t y  
in  th e  “  tru stees ” , s o  th a t , a n y  c la im  b y  th e  legatees re la tin g  t o  t h o s e  
p r o p e r t ie s  o r  th e in co m e  d e r iv e d  th ere from , m ust be m a d e  b y  w a y  o f  a 
s e p a ra te  a c tion  u n d er  th e  T r u s ts  O rd in a n ce . T h e  te s ta to rs  d id  n o t ,  
in  m y  v iew , crea te  a “  t r u s t  ”  w ith  th e  ch ild ren  as ben efic iaries . D e e d  
C l  t o  w h ich  I  sh all presentl}-- re fer , a n d  to  w h ich  o n e  te s ta to r  w a s  a 
p a r ty , sh ow s th a t h o  in te n d e d  th e  ch ild re n  to  b e  legatees u n d e r  th e  W il l .

L a s t ly , th ere is th e  q u e s t io n  o f  C l .  T h e  2n d  e x e cu tr ix  Jiacl m a r r ie d  
o n  11.8.117 an d  h a d  been  g iv e n  a d o w r y  to  th e  va lu e  o f  R s . 1 0 0 ,0 0 0 . 
B y  C l  sh e  ren ou n ced  th e  r ig h ts  w h ich  w ou ld  accru e  to  h er  u n d e r  t h e  
L a s t  W ill to  th e  e x te n t  o f  R s .  1 0 0 ,0 0 0 , as sh e  h ad  a lrea d y  r e ce iv e d  a s se ts  
t o  th a t  e x te n t in  a d v a n c e , I  ca n  se c  n o th in g  w ron g  in th a t . I  a m  
u n a b le  to  agree w ith  th e  su b m is s io n  m a d e  o n  b eh a lf o f  th e e x e c u to r s  t h a t  
d eed  C l is in op era tiv e , o n  t h e  g ro u n d  that- th ere is an  a m e n d m e n t  o r  
v a r ia t io n  o f  th e L a st W ill.

I t  w a s also su b m itted  t h a t  th e  re n u n c ia tio n  w as in fa v o u r  o f  th e  t e s t a t o r  
a n d  n o t  the citees. B u t , o n e  lia s  t o  lo o k  at th e tru e  in te n t io n  o f  t h e  
2n d  e x e cu tr ix  w hen  sh e  e x e c u te d  C l ,  on  rece iv in g  p r o p e r ty  t o  t h e  v a lu e  
o f  R s .  100,000. S h e  w a s  e x p e c t in g  to  re ce iv e  certa in  p r o p e r t ie s  u n d e r  
th e  L a s t  W ilj fr o m  h er  fa t h e r  a n d  site ren ou n ced  h er  r igh ts  u n d e r  that- 
W ill t o  th e  e x te n t o f  th e  b e n e fit  sh e  o b ta in e d  w hile h er fa th e r  w a s  s t il l  
a liv e . T h ou gh  th e  N o ta r }-  w h o  e x e cu te d  th e  deed h a d  u sed  th e  p h r a s e  
“  In  fa v o u r  o f  m y  fa th e r  ” , th e  d e e d  itse lf  sets o u t  c le a r ly  w h a t  sh e  
re n o u n ce d  as fo llow s  :—

“  A  sum  o f  R s . 1 0 0 ,0 0 0  o n ly ,  o u t o f  the p r o p e r ty  a v a i la b le  f o r  
d is tr ib u tio n  a fte r  m y  fa t h e r ’s d e a th  ns p ro v id e d  fo r  b y  th e  sa id  L a s t  
W il l  an d  tes ta m en t.”
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I  a m  o f  th e  v ie w  th at th e  ap p ea l m ust su cce e d  o n  th e  secon d , th ird  a n d  
fo u rth  p o in ts  arg u ed  b e fo re  us, an d  th e  ease w ill g o  b a ck  fo r  in q u iry  in to  
th e  a p p lic a t io n  f o r  a  ju d ic ia l se tt le m e n t o n  th a t  basis .

T h e  C itccs -.A p p e lla n ts  a re  en titled  to  o n e  se t o f  c o s ts  o f  ap p ea l a g a in s t  
th e  E x e c u to r s -R e s p o n d c n ls .

AVeebamaxtky, J .— I agree.

Appeal mainly allowed.


