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Present: Pere ira J . 

" T I M E S O F C E Y L O N " v. M A E C U S . 

235—P. C. Colombo, 39,564. 

Copyright telegram—Offence under s. 2 of Ordinance No. 19 of 1898— 
Prosecution need not establish, that the accused knew that the news 
had appeared in another paper—Burden of proof is on accused to 
show that publication was not wilful—Mens rea. 
I n a prosecution under sect ion 2 of Ordinance N o . 19 of 1898, 

where the intell igence contained in a message by electric telegraph, 
d u l y published i n accordance w i t h the Ordinance in a newspaper, i s 
proved to have been printed and published b y the accused within 
the prohibited t ime, such publication can be excused only if i t i s 
shown that a message similar to that received b y the newspaper and 
in l ike manner sent was the local source of such intelligence. 

I n sect ion 2 of the Ordinance the word " wil ful ly " is not used in 
the sense of " knowingly." . , 

Mens rea i s not an ingredient of the offence defined in sect ion 1. 
W h a t the Ordinance means i s that when a person receives intel l i ­
gence that , humanly speaking, could only have reached Ceylon b y 
means of the electric telegraph, i t i s h i s duty .before printing and 
publishing the intelligence within the prohibited t ime to trace 
the primary local source of the intel l igence, and to print and 
publ ish the intell igence, i f he desire to do so, only if the source 
aforesaid happen to be a source other than a newspaper in which 
a copyright telegram containing the same intell igence appears. 

Hp H E a c c u s e d in t h i s c a s e w a s charged under s e c t i o n 2 of Ordi-
~L n a n c e N o . 19 of 1898 w i t h h a v i n g wi l ful ly c a u s e d t o b e 

printed and publ i shed in The Ceylonese a n i t e m of te legraphic n e w s 
w h i c h w a s publ i shed in t h e Times of Ceylon and w a s f ined R s . 100. 
H e appea led . 

H. A. Jayewardene (w i th h i m A. St. V. Jayewardene), for t h e 
accused , appe l l an t .—There i s n o t h i n g to s h o w t h a t t h e accused 
took over t h e n e w s from the Times of Ceylon. T h e t w o paragraphs 
are no t t h e s a m e . 

T h e accused s a y s t h a t h e go t t h e n e w s from a g e n t l e m a n a t a 
h o t e l . [Pereira J . — W h y don ' t y o u prove t h a t t h e in format ion 
w a s rece ived b y o t h e r s a s we l l ?] 

There i s no th ing t o s h o w t h a t t h e a c c u s e d pub l i shed t h e n e w s 
" w i l f u l l y . " T h e word " w i l f u l l y " m e a n s " k n o w i n g l y . " I n a 
c a s e of th i s kind t h e prosecut ion shou ld prove t h a t t h e a c c u s e d k n e w 
a t t h e t i m e h e publ i shed t h i s n e w s t h a t h e w a s contraven ing t h e 
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Ordinance in publ ishing i t — t h a t h e publ ished it after knowing t h a t 
t h e t e l egram had appeared in another paper. [Pereira J . — T h e 
word " wilful ly " is u s e d as opposed t o " acc identa l l y ." ] 

E v e n if t h e word " knowingly " is n o t in t h e sect ion, i t o u g h t 
t o be read into i t . I t is no t a lways t h a t a s ta tu te s tates all t h e 
ingredients of an offence. There are s o m e ingredients which are 
c o m m o n t o all offences, and t h e y ought t o b e introduced into t h e 
sect ion e v e n if n o t express ly s ta ted . S e e Queen v. Tolscm.1 

Mens rea is a necessary e l e m e n t in all offences. 
T h e word " wilful ly " should be read not only w i t h " print and 

p u b l i s h , " but w i t h " mat ter contrary t o t h e provisions of t h e 
Ordinance ." Counsel cited Capper v.. Wayman et al.,2 and asked 
that the point be reserved for the consideration of t w o or more 
J u d g e s . 

F. H. B. Koch, for t h e complainant respondent (not cal led upon) . 

Cur. adv. vult. 
April 28 , 1913. PEREIKA J . — 

I n this case t h e accused has been convicted, under sect ion 2 of 
Ordinance N o . 19 of 1898, of hav ing wilfully caused t o be printed 
and publ ished certain m a t t e r contrary t o t h e provisions of t h e 
Ordinance. U n d e r the Ordinance, w h e n o n c e a m e s s a g e by electric 
te legraph from any p lace outs ide the I s land , lawful ly received b y 
any person, has been publ ished by h i m in a newspaper circulated 
in t h e I s land, n o other person m a y , w i t h o u t t h e consent in writing 
of the f irst -mentioned person, print or publ ish , or cause to be 
printed or publ ished, unti l after t h e expiration of a certain period, 
s u c h t e l egram or the substance thereof or an extract therefrom. 
T h e publ icat ion of the whole or any part of such te legram or of 
t h e subs tance thereof or (except ing t h e publ icat ion of any similar 
m e s s a g e in l ike manner sent) of the inte l l igence therein contained 

• or any c o m m e n t upon, or reference t o , such inte l l igence, it i s 
enac ted , is t o be d e e m e d t o be a publ icat ion of the te legram 
itself. 

I n t h e course of t h e argument in appeal i t w a s m e n t i o n e d t h a t 
the publ icat ion in t h e accused's paper w a s not t h e s a m e as t h a t in 
t h e Times of Ceylon. T h a t m a y be so . B y mere comparison of the 
t w o publ icat ions it can hardly be said that the accused h a s t a k e n 
over the particular te legram or t h e subs tance of or an extract from 
the particular t e l egram that appeared in the Times of Ceylon; but , 
mani fes t ly , t h e inte l l igence contained in t h a t t e legram appears a lso 
in the paragraph compla ined of in the accused's paper and the 
publ icat ion of t h a t inte l l igence can be excused only if it is s h o w n t h a t 
a m e s s a g e s imilar t o t h a t received by t h e Times of Ceylon and in l ike 
m a n n e r sent i s t h e local source of that inte l l igence . 
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N o w , i t w a s argued t h a t t h e a c c u s e d d id n o t wi l ful ly c a u s e t o be 

printed and publ i shed t h e inte l l igence m e n t i o n e d above , and I 
understood t h e content ion t o m e a n t h a t t h e word " wi l ful ly " w a s 
used i n t h e Ordinance in t h e s e n s e of " k n o w i n g l y , " t h a t i s t o say , in 
order t o c o n s t i t u t e t h e offence under s ec t ion 2 of t h e Ordinance , i t 
should be s h o w n t h a t t h e accused party k n e w at t h e t i m e h e c a u s e d 
t o be pr inted and publ i shed t h e in te l l igence i n ques t ion t h a t t h e 
s a m e inte l l igence h a d appeared in a n e w s p a p e r in t h e form of a 
t e l e g r a m from out s ide t h e I s l a n d . I f t h a t i s t h e m e a n i n g of t h e 
sect ion , t h e burden of proving knowledge o n t h e part of t h e a c c u s e d 
m u s t obvious ly rest o n t h e prosecuto in , and i t w o u l d be a m a t t e r 
of e x t r e m e difficulty t o discharge t h e burden. B u t t h e word u s e d in 
t h e Ordinance i s " w i l f u l l y , " and, s o far as I a m aware , t h a t word 
h a s never b e e n in terpreted t o s ignify " k n o w i n g l y . " I n d e e d , 
counse l for t h e appel lant w a s n o t able t o c i te a s ingle case in w h i c h 
t h e word has b e e n s o interpreted. There are cases in w h i c h t h e 
word " wi l ful ly " h a s , w i t h d u e regard t o t h e object of t h e s t a t u t e in 
w h i c h it occurs , b e e n g i v e n a specia l m e a n i n g . I n Smith v. Barn-
ham,1 for ins tance , i t w a s he ld t h a t , in t h e part icular e n a c t m e n t 
t h e n under considerat ion, it h a d t h e m e a n i n g of " w a n t o n l y " or 
" cause less ly " ; but , general ly speaking , i t m e a n s , as observed by 
B r a m w e l l L . J . i n t h e case of Lewis v. The Great Western Railway,2 

s o m e t h i n g to w h i c h t h e wil l i s a party , t h a t i s t o say , s o m e t h i n g 
opposed t o " acc identa l " or " n e g l i g e n t . " I t m a y s o h a p p e n t h a t 
t h e editor or the m a n a g e r of a n e w s p a p e r m a y p a s s a c o m m u n i c a t i o n 
o n t o t h e pr int ing d e p a r t m e n t of h i s e s t a b l i s h m e n t acc identa l ly , t h a t 
i s t o say , in c i r c u m s t a n c e s , eas i ly conce ivable , in w h i c h , w i t h o u t 
e v e n be ing gui l ty of neg l igence , t h e c o n t e n t s of t h e c o m m u n i c a t i o n 
are n o t not iced by h i m . I n s u c h a case h e wou ld not be ac t ing 
wi l ful ly , a n d in order t h a t t h e prosecut ion m a y n o t be embarras sed 
by s u c h a de fence , t h e Ordinance h a s provis ion throwing t h e burden 
of proving and es tabl i sh ing s u c h a d e f e n c e on t h e a c c u s e d . T h e 
Leg i s la ture h a s w i se ly e n a c t e d by s e c t i o n 5 t h a t proof t h a t any 
person is owner , or i s ac t ing , or appears t o b e act ing , as edi tor 
or manager , of any n e w s p a p e r in w h i c h there is any publ icat ion 
contrary t o t h e provis ions of t h e Ordinance, shal l be prima facie 
ev idence t h a t s u c h person h a s wi l ful ly c a u s e d s u c h un lawfu l publi­
cat ion . S o t h a t t h e burden of proof in t h e case of a d e f e n c e t h a t 
t h e print ing a n d publ icat ion were n o t wilful bub m e r e l y acc identa l 
or n e g l i g e n t is entr ie ly on t h e person c h a r g e d w h e n i t is proved t h a t 
h e is t h e editor, manager , & c , of t h e n e w s p a p e r in w h i c h t h e 
prohibited inte l l igence h a s appeared. 

I t w a s further argued b y t h e counse l for t h e appe l lant that' t h e 
word " w i l f u l l y " m u s t b e read in connec t ion n o t only w i t h t h e words 
" print and p u b l i s h , " b u t w i t h w h a t fo l lows , n a m e l y , " m a t t e r 
contrary t o t h e provis ions of t h e O r d i n a n c e . " Thi s brings m e t o 
t h e q u e s t i o n — W h a t i s m a t t e r contrary t o t h e provis ions of t h e 

11 Ex. D. 419. 23Q.B. D. 196. 
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Ordinance? I t is (confining myse l f t o m a t t e r re levant t o t h e 
ques t ions invo lved in th i s particular case) t h e printing or t h e 
publ ishing of intel l igence m e n t i o n e d in an electric t e legram that has 
already been publ ished i n a newspaper . Counsel argued that t h e 
Ordinance m u s t be understood t o m e a n t h a t i t prohibited here t h e 
printing or t h e publ ishing by any person knowingly of such intell i­
gence , a l though it does not express ly say so, and h e c i ted cases lay ing 
d o w n t h e general principles of l a w on wh ich mens rea w a s d e e m e d t o 
be an essent ia l ingredient in every offence. N o doubt , as observed 
b y S t e p h e n J . in t h e case of The Queen v. Tolson,1 it is t h e practice 
of t h e Legis lature t o l eave unexpressed s o m e m e n t a l e l ement s of 
cr ime; but a t t h e s a m e t i m e it has been he ld t h a t t h e word 
" knowing ly " is no t t o be read in to a mere ly s tatutory offence, 
" unless i t i s clear t h a t t h e Legis la ture intended s o m e s u c h quali­
f i ca t ion" (see Betts v. Armstead2); and whi le in Sherrmv. De Rutzon* 
there w a s a re-assert ion of the doctrine that mens rea i s an essent ia l 
ingredient in every offence, Wright J . , hav ing ment ioned t w o cases 
i n wh ich b i g a m y and abduct ion had b e e n he ld t o be except ions t o 
th i s rule , proceeded t o observe as f o l l o w s : " Apart from isolated 
and ex treme cases of th i s kind, the principal c lasses of except ions 
m a y perhaps be reduced t o three . One is a c lass of acts which , i n 
t h e language of L u s h J . in Daviesv. Harvey,4, are not criminal in any 
real sense , but are acts which , in t h e public interests , are prohibited 
under a p e n a l t y . " T h e ac t prohibited by sect ion 1 of Ordinance 
N o . 19 of 1898 is c learly such a n act , t h e object of t h e Ordinance 
being t o protect and encourage newspaper enterprise, and thereby, 
in effect, t o benefit the publ ic ; and it w a s not therefore intended 
t h a t mens rea should b e one of the ingredients of t h e act . I t m a y b e 
supposed by s o m e that th i s construct ion of- t h e Ordinance m a y work 
hardship. I say no . W h a t the Ordinance m e a n s is t h a t w h e n 
a person rece ives inte l l igence which , h u m a n l y speaking, could only 
h a v e reached Ceylon from outs ide b y m e a n s of the electric te legraph, 
it is his duty , before print ing and publ ishing t h e intel l igence within 
t h e t i m e m e n t i o n e d in t h e prohibition, to (I wil l not say read and 
e x a m i n e every newspaper publ ished in the I s land, but) trace , 
through t h e m e d i u m of his informant or otherwise , the primary 
local source of such inte l l igence , and if it h a p p e n to be a source other 
t h a n , and independent of, a newspaper in wh ich a copyright te legram 
containing t h e s a m e inte l l igence appears , t h e n alone t o print and 
publ ish t h e inte l l igence wi th in the t i m e referred t o above if h e 
desires t o do so . 

N o appeal w a s m a d e t o m e for a reduct ion qf t h e s en tence , nor i s 
there any such appeal in the pet i t ion filed. 

F o r t h e reasons g iven above I affirm t h e convict ion and s e n t e n c e . 


