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575— Af. C. Colombo, 34,559  (Incom e Tax Appeal).

Excess Profits Duty—Assessee in default—Agreement between Commissioner
and Assessee—Issue of certificate for recovery of tax before Magistrate__
Absence of notice under s. 76 (4)—Income Tax Ordinance, s. 80 (1).
Where, on an appeal by an assessee of Excess Profits Duty, an agreement 

is reached between the Commissioner and the Assessee within the 
meaning of section 69 (2) of the Income* Tax Ordinance, a notice need not 
be issued in respect of such an agreement under section 76 (4) of the 
Ordinance.
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T h e  f a i l u r e  - t o  i s s u e  s u c h  a  n o t ic e  d o e s  n o t  a f f e c t  t h e  v a l i d i t y  o f  a  

c e r t i f ic a t e  i s s u e d '  b y  t h e  C o m m is s io n e r  fo r  t h e  r e c o v e r y  o f  t h e  t a x  b e f o r e  

a  M a g i s t r a t e  u n d e r  s e c t io n  6 0  .(1) o f  t h e  O r d in a n c e .
A n  a p p e a l d o e s ,  n o t  l i e  t o  t h e  S u p r e m e  C o u r t  f r o m  a n  O r d e r  o f  t h e  

M a g is t r a te  i n  a  p r o c e e d in g  u n d e r  s e c t io n  8 0  ( f ) .

Commissioner of Income Tax t. De Vos (35 N. L. B. $49) f o l lo w e d .

y ^ P P L I C A T I O N  to  revise  an  O rder o f  th e M agistra te  o f  C o lom bo .

H . V. P erera, K .C . (w ith  h im  8 . Nadesan  an d  S. Nadarasa), fo r  the 
assessee, appellant.

T. S. Fernando, C .C ., fo r  th e C om m ission er o f  In co m e  T ax .

Cur. adv. vult.
M arch  21, 1945. W ijeyewardene J .—

A ctin g  under section  14 o f  th e  E x ce s s  P rofits  D u ty  O rdinance, N o . 38 
o f  1941, read w ith  section  8 0  o f  th e In co m e  T a x  O rdinance, th e C om ­
m issioner o f  In co m e  T a x  issu ed  on  M arch  1, 1944, a certifica te  certify ing  
th at the assessee had  m ade d e fa u lt  in  the p a ym en t o f  B s . 16 ,500  being  
the ba lance E x ce ss  P rofits  D u ty  du e  fro m  h im .

T h e M agistrate  o.f C o lom b o  su m m on ed  th e  assessee to  ap pear in  C ourt 
on  M arch  8 , 1944, and show  cause w h y  fu rth er  proceed in gs shou ld  n ot 
be  taken  against h im  for  th e  recov ery  o f  th e am oun t.

A fter  inquiry the M agistrate  d e liv ered  h is order on  Ju n e 1, 1944, 
im posing on  th e assessee a fine o f  R s . 16 ,500  and, in  defa u lt , sen ten cin g  
h im  to  undergo six m o n th s ’ s im p le  im prison m en t.

In  v iew  o f  the decision  in  The Commissioner, o f  Incom e Tax v. D e Vos 1 
coun sel fo r  the assessee d id  n o t c la im  a righ t to  be  heard  in  ap pea l b u t 
asked fo r  relie f b y  w ay  o f  revision .

T h e  assessee w as assessed  fo r  In co m e  T a x  under th e In co m e  T ax  
O rdinance and for  E x ce ss  P rofits  D u ty  under th e E x ce s s  P rofits  D u ty  
O rdinance. T h e  assessee w as d issatisfied  w ith  both  the assessm ents 
and  ap p ea led  to  the C om m ission er tb  rev iew  and revise  th e assessm ents.

T he E x ce ss  P rofits  D u ty  w as orig ina lly  assessed  at R s . 50 ,000  and  the 
n otice  o f  assessm ent C  4  requ ired  th e  assessee to  p a y  th at am ou n t on  or 
before  N ov em b er  2 , 1943.

T h e C om m ission er referred  the E x ce s s  P rofits  D u ty  A p p ea l to  the 
A ssessor under section  69 (2) o f  th e  In co m e  T a x  O rdinance (m ade 
applicab le  b y  section  13 o f  th e  E x ce s s  P rofits  D u ty  O rd inance) an d  so  
in form ed  the assessee b y  R 4  o f  N ov em b er  11, 1943. I n  v ie w  o f  th e 
ap peal th e C om m ission er a cting  under section  76 (2) o f  th e In co m e  T a x  
O rdinance (m a d e ap p licab le  b y  section  14 o f  th e E x ce ss  P ro fits  D u ty  
O rdinance) issued R 5  on  N ov em b er  22, 1943, in form in g  th e assessee o f  
th e order m ade by  h im  th at ou t o f  th e  E x ce s s  P rofits  D u ty  “  R s . 47 ,500  
shall b e  h eld  o v er  and th at R s . 2 ,5 00  shall b e  pa id  on  o r  before  N o ­
vem ber 30, 1943 ” . T h e  assessee d id  n ot p a y  R s . .2 ,50 0  on  th e  du e  da te . 
In  th e m ea n tim e , th e  C om m ission er rece iv ed  in form ation  th at the 
assessee. had  transferred h is  p roperties in clud in g  h is s to ck  in  trade.

» (1933) 35 N. L. B. 349.
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A cting  under section  76  (3) o f  th e In co m e  T a x  O rdinance (m ade ap p lic­
able b y  section  14 o f  the E x ce ss  P rofits D u ty  O rdinance) th e C om m issioner 
can celled  B6 and m ade a fresh order, w hich  w as com m u n ica ted  to  the 
assessee b y  N otice  C l  o f  D ecem ber  28 , 1943. B y  th at n otice  h e requested 
the assessee to  pay  B s. 50 ,000 and a pen alty  o f  B s . 50 on  or before 
D ecem b er  30, 1943, and in form ed h im  th at h e w ould  have to  pay  a 
further sum  n ot exceed in g  10 per cen t, o f  the D u ty  if the sum  of 
B s . 50 ,000  w as n ot paid  on th at date. On January 5, 1944, th e  C om ­
m issioner took  action  under section  79 (3) o f  the In co m e  T ax  O rdinance 
(m ade ap plicable b y  section  14 o f  th e E x cess  P rofits D u ty  O rdinance) 
and issued a  certificate  C 2 to  th e  D istr ict  Ju d ge  o f  C olom bo for 'th e  
recovery  o f  B s . 59 ,000  and issued a n otice  C 3 at the sam e tim e to  th e 
assessee (v ide section  79  (4) o f  the In com e  T ax  O rdinance). A  sum  o f  
B s . 1 ,800 w as realized b y  th e seizure an d  sale o f  th e  as6essee’s  property 
as a  resu lt o f  the proceedings in the D istrict Court.

In  th e m eantim e the assessee ’s appeal against th e In com e  T a x  assess­
m en t cam e up before  th e C om m ission er on  January 25, 1944, in the 
presence o f  th e  assessee ’s  authorised representative, and th e  C om ­
m issioner red u ced  th e statutory  in com e from  T rade to  B s . 38,000. 
N o ob jection  w as taken under section  71 (1) o f  the In com e  T ax  O rdinance 
to  the In co m e  T ax  so  determ in ed  b y  the C om m issioner. O n th at day 
the appeal to  the C om m ission er against E x cess  P rofits D u ty  assessm ent 
w as n ot decided . In  fa c t, a t th at tim e the assessm ent appealed against 
had been  referred back  b y  th e  C om m issioner to  th e A ssessor. B u t  
an understanding w as reached that, in v iew  o f  the C om m issioner ’s
decision  in the In com e  T ax  A p p ea l, the E x cess  P rofits D u ty  w ould  have 
to  be assessed on  the basis th at the statutory  In com e  from  T rade was 
B s. 38,000. T h e C om m ission er in form ed  the assessee ’s authorised 
representative on  th at occasion  th at B s . 15.000 shou ld  be paid  on
accou n t o f  E x ce ss  P rofits D u ty , before  F ebruary  29, 1944. O n F ebruary
26, 1944, M r. K . C andavanam  w ho is referred to  as an “  In com e  T ax
A dviser ”  a n d  has in terested h im self in th e assessee ’ s m atters paid 
(B s . 15,000) by  ch equ e C5 and obtained from  the C om m issioner receipt 
B 2 , w hich  stated  th at the C om m ission er had “  received from  M r. K . 
C andavanam  on  beh alf o f. J . P . V a z  (assessee) the sum  o f  B s. 15,000 ” . 
A fter  th e rece ip t o f  th at ch eq u e the C om m issioner issued B 3  to  the 
assessee giving particu lars o f  th e E x cess  P rofits D u ty  and th e paym en ts 
rece ived  and cred ited  to  his a ccou n t and show ing a ba lance o f  B s . 50 
still due. A ccord in g  to  B 3  th e assessee w as g iven  tim e till M arch  6, 
1944, t o  pay  the ba lance B s . 50.

M r. C andavanam  stop p ed  p a ym en t o f  th e cheque C5 on  F ebruary  28, 
1944, and the C om m ission er thereupon  issued the certificate  on  w hich  the 
present proceedings com m en ced  in th e  M agistrate 's Court.

I t  is necessary at th is stage to  consider the effect o f a certificate issued 
by  the C om m issioner in term s o f  section  80 o f the In com e  T ax  O rdinance 
and the exten t o f  the M ag istra te 's  jurisdiction  in the relative proceedings. 
T h e  C om m ission er ’s certificate  is con clu sive  against any p lea that the 
ta x  is “  excessive, in correct or under appeal ”  su b ject to  th e  right o f  
th e  assessee to  the lim ited  relie f w h ich  th e  M agistrate m a y  grant under 
th e  la tter  part o f  section  80  (2 ). O n th e  oth er hand, the C om m issioner ’s
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certifica te  is  o n ly  “  su fficien t ev id en ce  ”  th a t th e  ta x  is  in  d e fa u lt a n d  
it  is  o p e n  to  th e assessee t o  p rov e  th a t  th e  ta x  is n o t  in  d efau lt. T h e  
M agistrate h as reach ed  th e  decision  in  th is  ca se  .that th e ta x  w as in  
defau lt, an d  it  is  th is d ecision  w h ich  .the assesses seeks to- can va ss  b y  
his petition  fo r  revision .

T h e argum ent p u t  forw a rd  o n  beh a lf o f  th e assessee m a y  b e  sum* 
m arised  as fo l lo w s :— T h e  C om m ission er d ec id ed  th e  E x ce ss  P rofits 
D u ty  A p p ea l. H e  th en  se n t n o tice  R  3  in  term s o f  section  76 (4 ) o f  th e 
In co m e  T a x  O rd inance. A ccord in g  to  th a t  n otice  a ba lance su m  o f  
B e . 5 0  w as due o n  M arch  6 , 1944. E v e n  i f  a  larger su m  b e ca m e  du e, 
ow in g  t o  M r. C andavanam  stop p in g  p a y m e n t o f  th e ch eq u e  C  5 , fo r  w hich  
the assessee h ad  been  g iven  cred it, still, in  th e absen ce  o f  any  further 
n otice , th e  tax  can n ot b e  h e ld  to  b e  in  d e fa u lt  b e fo re  M arch  6 , 1944.

1 am  unable t o  su sta in  th is argum ent. T h e  p roceed in g s  sh ow  clearly  
that th e  E x ce ss  P rofits  D u ty  A p p ea l h ad  n ot b een  heard b y  th e  C om ­
m issioner. W h a t h appen ed  on  Janu ary  25, 1944, w a s th at th e
C om m issioner an d  th e  assessee ’s au th orised  representative  reach ed  an 
agreem ent w ith in  th e  m ean ing  o f  section  69  (2 ) o f  .the In co m e  T ax  
O rdinance. A  n otice  n eed  n ot be  issued  b y  th e C om m ission er under 
section  76 (4) o f  th e  In co m e  T a x  O rdinance in resp ect o f  such  an agree­
m en t. T h a t section  requ ires a n otice  t o  issue o n ly  in  th e  fo llow in g  
c a s e s : —

(a) W h ere  there has b een  a fin al determ in ation  o f  an  appeal under
C hap ter X I .  o f  th e  In co m e  T a x  O rd inance ;

(b ) 'W h e r e  a  ta x  h e ld  o v er  b y  th e  C om m ission er u nder section  76  (2)
becom es  payable  b y  a su bsequ en t order o f th e C om m ission er ;

(e) W h e re  th e  C om m ission er m a k es an ord er  in creasing  th e  tax  
charged  b y  th e  original assessm ent.

R  3  w a s n o t, in  m y  op in ion , a  n otice  co n tem p la ted  b y  .the O rdinance. 
T h e  ta x  w as therefore in  d e fa u lt w h en  th e  C om m ission er issu ed  h is 
certifica te .

I  d o  n ot th ink th at in any e v en t th e c ircu m sta n ces  o f  th is case  c a ll 
fo r  the exercise  o f  th e revision ary  p ow ers o f  th is C ourt. M r. C and a­
van am  kn ew  th at a p a ym en t o f  R s . 15 ,000  h ad  to  be  m a d e  on  or b e fo re  
F ebruary  29 , 1944. H e  kn ew  th at, i f  th a t p a y m e n t w as m a d e , th e 
ba lance le ft  co u ld  b e  p a id  on  M arch  6, 1944. H e  issu ed  th e  ch eq u e  for 
R s . 15,000 on  F ebru ary  25 , 1944, on  beh a lf o f  th e  assessee as  Bhown 
b y  the rece ip t R  4. R  3  w as issued  c learly  a fter  M r. C andavanam  
forw arded th e  ch eq u e  as R  3  sh ow s th at the assessee w as g iven  cred it 
for th at ch eq u e . I t  is  as a  resu lt o f  th e re ce ip t o f  th at ch eq u e  th at R  3 
w as issued g iving  th e  assessee tim e  to  pay  th e  ba lance  on  o r  be fore  
M arch  6 ,  1944. M r. C an d avan am  ch ose  to  s top  p a y m e n t o f  th a t ch eq u e 
an d  th e assessee still c la im s th at th e tax  w as n o t du e till M arch  6 , 1944, 
in v iew  o f  R  3 . T h e  assessee w as su m m on ed  t o  ap p ear in  th e  M ag is- . 
tra te ’ s C ou rt on  M arch  8 , tw o  days a fter th e d a te  w h en  a ccord in g  to  
th e assessee th e  ta x  fe ll d u e . N o  p a y m en t w h a tev er w as m a d e  during 
the p en d en cy  o f  th e  M ag istra te ’ s C ou rt proceed ings th ou gh  the assessee ’s  
C ounsel sta ted  a t th e  v ery  co m m e n ce m e n t o f  th e  inqu iry  th at h e d id  n o t 
cha llen ge  th e  correctn ess  o f  th e  am ou n t. T h e  assessee filed  h is  papers 
in  revision  n early  six  m on th s  a fter  th e  M ag istra te  m a d e  h is  order.
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L m a y  ad d  th at th e C row n C ou nsel w ho appeared for  th e  C om m issioner 
in form ed  m e  a t th e  argum ent th at th e assessee w ould  b e  given credit 
fo r  the su m  o f  B s. 1,800 realized b y  th e sale o f  h is property in  th e D istrict 
Court proceedings.

I  dism iss the appeal and refuse th e  ap plication  for revision .

Application refused.


