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Present: Pereira J . 

P A T H E R U P P I L L A I v. K A N D A P P E N et al. 

114—C. R. Batticalaa, 15,605. 

Re-issue of writ—Fresh seizure necessary. 

A seizure of land under a writ of execution cannot be availed 
of for the purposes of a sale of the same land when, since the 
seizure, the writ has been returned to Court and re-issued. 

There must be a fresh seizure for such sale. There is no pro­
vision in the Civil Procedure Code for the re-isssue of process. 
E a c h i t i m e execution for satisfaction of a decree is desired, appli-
cation should be made under section 224 aDd a writ issued. A 
writ if re-issued on payment of the proper stamp duty, however, 
will have the same effect as a writ freshly issued. 

IN th i s case writ was i ssued o n J u n e 1, 1911, returnable o n 
D e c e m b e r 1, 1911. The properties in quest ion were seized, 

under t h e writ in J u l y , 1911 . T h e first! defendant died in October, 
1911 . T h e writ w a s i s sued for a second t i m e in January , 1912, 
w i thout not ice t o t h e heirs of t h e deceased and wi thout making 
t h e m subs t i tu ted de fendants . T h e lands were sold i n . J u n e , 1912, 
and purchased by o n e S a t h a s i v a m , w h o deposi ted one-fourth oil the 
price. T h e purchaser m a d e default in paying the three-fourths. 

T h e writ w a s i s sued for a third t i m e in Augus t , 1912, again wi thout 
not ice t o the heirs of the deceased . The properties were re-sold in 
October? 1912. T h e F i sca l reported t h a t the sale w a s founded on 
a se izure m a d e o n J u l y 29 , 1912. There w a s no seizure under the 
writ i s sued in A u g u s t , 1912. 

T h e appel lant ( second defendant) moved that the sale be set-
aside. 

T h e learned Dis tr ic t J u d g e (T. W . Roberts , E s q . ) m a d e the 
following order: — 

The property now sold was seized in July, 1911, before the first 
defendant died. I t was advertised for sale under that seizure, and 
sold t o one Sathasivam, the son of the first and second defendants, for 
Rs . 355. H e paid only one-fourth of the purchase amount. I t then 
became the duty of the Fiscal, after the writ re-issued, to sell the 
property without delay under the old seizure. He has in fact made a 
second unnecessary seizure, and sold the property for Rs . 285. The 
valuation is Rs . 260. . I t appears to me that the present sale is in 
reality a sale under the first seizure. The Code stringently enacts the 
procedure on default, and the second seizure may rightly be struck out 
of consideration. This being so, under the Indian decisions quoted in 
Balasingham's Civil Procedure Code it was unnecessary to implead 
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anyone to represent the deceased first defendant, because the seizure 
w a s . previous to his death. This disposes of Mr. Nagapper's first 
argument. 

The second is that there w a s no seizure made a t a n y date when a 
writ w as out. This would only apply t o the second seizure of J u l y 29, 
1912, which I consider deserves no attention. I t i s irrelevant t o the 
earlier seizure, a t the date of which it is n o t disputed t h a t writ 
was out. 

Finally, n o substantial loss is p r o v e d ; the properly h a s fetched i t s 
value. The application is dismissed wi th costs. 

T h e second d e f e n d a n t appealed . 

Balasingham, for t h e a p p e l l a n t . — T h e sa le i s bad, as t h e i s sue of 
t h e writ in A u g u s t , 1912 , w a s i l legal . T h e first d e f e n d a n t w a s dead 
at the t i m e , a n d h i s he irs should h a v e b e e n s u b s t i t u t e d as d e f e n d a n t s 
in h i s p lace before t h e writ w a s re- issued. T h e provis ions of s ec t ion 
3 4 1 of t h e Civil Procedure Code are very c lear; i t e n a c t s t h a t t h e 
legal representat ive of t h e judgment -debtor should be m a d e a party 
o n t h e record before wri t i s i s sued . S e e Omer v. Fernando,1 Sheo 
Brasad v. Hira Lai.2 

I t h a s n o doubt b e e n h e l d in India t h a t where t h e property w a s 
under se izure at t h e t i m e of t h e d e a t h of t h e debtor, t h e s u b s e q u e n t 
sa l e after debtor's d e a t h i s n o t inval id by reason of t h e f a c t t h a t 
n o subst i tut ion w a s m a d e . B u t t h a t i s n o authori ty for ho ld ing 
t h a t after t h e t i m e a l lowed for t h e return of t h e wr i t h a d expired 
t h e writ could be i s sued aga in w i t h o u t m a k i n g t h e legal represen­
ta t ive a party o n t h e record. I n s u c h a c a s e sec t ion 341 w o u l d 
apply . 

A sale he ld under a writ w h i c h w a s i l legal ly i s s u e d is bad . 
T h e seizure under t h e first i s sue of writ cou ld n o t support t h e sale 

under t h e second i s sue of writ a n d under t h e third i s sue of writ . 
There should h a v e b e e n a n e w se izure every t i m e the writ w a s i s sued. 

N o appearance for the respondent . 

Cur. adv.. vult. 
M a y 9, 1913. PEREIRA J . — 

I n th i s case appl icat ion w a s m a d e by t h e appe l lant to c a n c e l a 
sa le in e x e c u t i o n of her property, n o t o n t h e ground, as t h e Di s tr i c t 
^ u d g e appears t o h a v e unders tood , of irregularity in t h e conduct ing 
of t h e sa le , but o n t h e ground of i l legal i ty in t h e procedure adopted . 
T h e applicat ion, I t ake i t , w a s m a d e under sec t ion 3 4 4 of t h e Civil 
Procedure Code. T h e ques t ion i n v o l v e d i s w h e t h e r a se izure of 
l a n d o n a writ of execut ion c a n b e ava i led of for t h e purposes o f t h e 
sale of t h e s a m e l a n d o n t h e s a m e writ w h e n , s ince t h e se izure , i t 
h a s b e e n re- issued after return t o t h e Court . N o w , i t i s c l ear t h a t 
o u r Civil Procedure Code m a k e s n o provis ion w h a t e v e r for t h e 
re- i ssue of a writ , or, i n d e e d , of a n y o ther process . Appl icat ion for 

'•> (1913) 16'N.L.R. 135. 2 I. li. R. 12 AU. 441. 
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execut ion is m a d e under sect ion 224,, and in making, this application 
it i s provided t h a t t h e appl icant should s ta te t h e resul t of previous 
applicat ions, if any, m a d e for execut ion, and t h e a m o u n t of previous 
l ev ies , if any, clearly indicat ing t h a t t h e application for execut ion 
is t o be m a d e as provided for by sect ion 2 2 4 , n o t on ly where a writ 
is applied for i n the first ins tance , b u t w h e n a writ has o n c e been 
i s sued and t h e a m o u n t of t h e j u d g m e n t partially recovered. B u t , 
where t h e appl icat ion under sec t ion 2 2 4 is a l lowed, there is n o 
provision for t h e re- issue of an old writ , b u t t h e provision i s for the 
i s sue of a wri t in form N o . 4 3 ( see sec t ion 225 , paragraph 3) . T h e 
Leg i s la ture , w i thout proper appreciat ion, apparently, of t h e fact 
t h a t there is n o provision in t h e Code for t h e re-issue of writs , and 
t h a t therefore each t i m e t h a t execut ion is a l lowed t h e necessary 
s t a m p d u t y should b e paid by the applicant b y duly s tamping each 
writ taken: out , and t h a t there w a s h e n c e n o necess i ty for safe­
guarding t h e revenue in t h e m a t t e r of t h e re-issue of the writs , 
provided in t h e S t a m p Ordinance of 1890 t h a t no writ should be 
re- issued wi thout , as t h e provision h a s b e e n construed by W e n d t J . 
in t h e case of Palaniappa Chetty v. Samsadeen,1 p a y m e n t afresh of 
the s t a m p d u t y required for a n e w writ . T h e s a m e m i s t a k e h a s 
unfortunate ly been repeated in t h e S t a m p Ordinance of 1909; and 
whi l e L a y a r d C.J . was of opinion in the case already c i ted (Palani­
appa Chetty v. Samsadeen ') t h a t a writ o n c e returned t o Court could 
not be re- issued except in the c i rcumstances m e n t i o n e d in t h e S t a m p 
Ordinance, I take it t h a t in t h e case of Muttappa Chetty v.Fernando 2 

t h e J u d g e s const i tut ing t h e Court were of opin ion t h a t a writ m i g h t 
in other c i rcumstances a s Well be re- issued provided t h e s t a m p duty 
w a s paid afresh; b u t I unders tand t h e m t o m e a n t h a t t h e re- issue 
of a writ w a s in any case t o h a v e t h e s a m e effect as t h e i ssue of a 
fresh writ . I n v i ew of t h e provisions of t h e Civil Procedure Code , 
vhioh al low n o re- issue of writs , there can be n o doubt t h a t t h a t 

m u s t be so . T h e only extens ion of those provisions result ing from 
those j u d g m e n t s in the case of Muttappa Chetty v. Fernando 2 i s t h a t 
the proces s*may differ in form. B u t i ts effect is left untouched . 
T h a t be ing so , there m u s t be a fresh seizure in the case of t h e 
re- issue of a writ t o justify, a sale thereunder. I n v i ew , therefore, 
of s ec t ion 341 of t h e Civil Procedure Code and t h e judgment of th i s 
Court in Omerv. Fernando 8 I al low t h e appeal w i t h costs . 

PBBBIBA J . 
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