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V A IT H A L IN G A M  e t al., A p p lican ts  and G N A N A P A T H IP IL L A I  
e t al., B esp on d en ts.

In  revision M . C. Jaffna, 5,059.

Jurisdiction—Inquiry into charge of kidnapping a girl from lawful guardian­
ship—Power of Court to order the girl to remain in Salvation Army Home 
pending inquiry.
Where pending an inquiry into a charge ot kidnapping a young woman 

of 16 yeara of age from lawful guardianship preferred against the father, 
the Magistrate ordered that the young woman should remain in the 
Salvation Army Home.

Held, the Court had no jurisdiction to make the order.
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f j l H I S  w as an application  in  revision .

H . V. Perera,’ K .C . (w ith  h im  H . W . Thambiah), fo r  petitioner.

H . W . Jayawardene, for  respondent.

A ugust 4 , 1944. Sobrtsz J .—

T his is a  jo in t ap plication  m ade by  th e husband and b y  the m other o f  a 
young  w om an  n am ed M an om an y said to  b e  16 years o f  age asking that 
th e order m ade by  the M agistrate o f Jaffna dated June 3, 1944, be  se t 
aside in  th e exercise o f  ou r revisionary jurisdiction .

A n  inquiry is pending in  the M ag istra te ’s C ourt in regard to  a charge of 
k idnapping M an om an y from  law fu l guardianship preferred against her 
father and others. P en d in g  this inquiry the M agistrate has ordered th at 
M anom any shou ld  rem ain  in th e  Salvation  A rm y H o m e  in Jaffna. 
T hat is th e order th at is sou ght to  be  revised.

P erhaps, m otives o f  a lm ost paternal solicitude led  th e  M agistrate to  
m ake th is order, bu t there does n ot seem  to  b e  any vestige o f  a 
jurisd iction  vested  in  a M agistrate or Ju dge to  m ake such  an order. T he 
M agistrate appears to  th ink th at he gets over this difficu lty  b y  saying 
th at th e  girl “  is o f tender years and the ev iden ce m a y  be  tam pered  w ith . 
A s I  stated before , n o cou rt o f  com p eten t jurisdiction  has so far given  the 
cu stod y  o f  the girl e ither to  th e father or to  th e m other and I  am  overriding 
n o order o f  any court in ordering the girl to  rem ain in the Salvation  A rm y 
H om e  ” .

This is extraordinary reasoning. I t  im plies that if any cou rt has not 
m ade an order at som e tim e or oth er regarding the custody  o f a' young 
w om an o f  16 years o f  age or thereabout, a M agistrate is free to  d irect 
th at young  w om an  to  stay  here or to stay there. I f  th at is the position  
in law , it  m eans that all you n g  w om en  o f  that age, or thereabout, have 
had m istaken  ideas o f  the ex ten t o f  their liberty  and have n ot appreciated 
the fa c t  th at th ey  are the protegees o f  M agistrates, In  regard to  th e 
other reason g iven  b y  the M agistrate that if she is free her ev iden ce m ay 
be tam pered  w ith , b y  party  o f  reasoning, every  w itness, m an, w om an or 
ch ild , m u st be  liable to  an order by  a M agistrate in regard to  the p lace  in  
w h ich  they  shou ld  stay  pen din g  an inquiry or trial, lest their ev idence b e  
tam pered w ith . T h ese are startling propositions.

I  set aside the order. Telegraph  to  the M agistrate to  have the girl 
produced  before  him  and to  te ll h er th at she is free to  go w here she chooses. 
L e t  th at order be  m ade in the presence o f  the petitioners.

Order set aside.


