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Sale of immm nhlc property—Contract of re-purchase—lJarol evidence of a morlyaye— 
Admissibility—“ Moraluwa trtorlgarje ”—Evidence Ordinance, s. 0 2 —
Trusts Ordinance, s. 6 (3).
It id never open to a party who executes a conveyance which is unambi

guously a deed of sate to lead parol evidence to show that in reality it is a deed 
of mortgage and not of sale. This rule equally applies where there is an 
agroomont in the deed itself whereby the vendee undertakes to retranufor the 
property for consideration within a specified period and also where there is u 
separate agreement to the same effect, whether notarial or not.

Per liKATiAKN J  — “ Tha-Tespondent did not rely on any proviso to section 02 
of the Evidence Ordinance. Nor did he allege a trust of the kind which section 
5 (3) of the Trusts Ordinance permits to be established by oral evidenoe. In the 
result, the learned trial Judge should not have admitted evidence for the 
purpose of contradicting,- varying, adding to or subtracting from the terms of 
two notarial instruments each of which unambiguously purported to record a 
transaction between a vendor and his purchaser (not between a mortgagor and 
his mortgagee). ”

^^PPEAL from a judgment of the District Court, Kandy.
N . E . W eerasooria, Q .C ., with Q. T .  S am araw ickrem e and N . D . M ,  

Sam arakoon, for the plaintiffs appellants.
II. V. P erera , Q .C ., with U . W . Jayew arden e, Q .C ., D . I t .  P . G oonetilleke 

and V. P . R anasinghe, for the defendants respondents.
C ur. adv . vu lt.

February 22, 1955. Sansoni J.—
The question of law whioh arises for decision in this appeal has been 

before tin's Court on many occasions. It is this:—Where X by deed pur
ports to sell a land for valuable consideration to Y who in turn by deed 
agrees to re-transfer the land to X, on payment of an agreed amount 
within a specified period, is it open to Y to show by parol evidence that 
tim transaction was not a sale but a mortgage ? One would normally 
cxjKJct that this question would have been decisively answered by now 
and so it has, oxcept that there are a few judgments whioh have created 
di'iilits where it seems to me there should have been no room for doubt.

In this cuso the 1st defendant had borrowod a sum of Rs. 700 in 1020 
f r o m  t h e  1st plaintiff and executed ,a mortgage bond as security. In 1037 
t h e  1st defendant sold the land, in (lisputo and another land to the 1st 
plaintiff for a sum of Rs. 1,410 of which Rs. 1,350 was set off against the 
principal and interest due on the mortgage and tho balance was paid in 
cash. By a contemporaneous deed the 1st plaintiff agreed to retransfer 
tho lands to the 1st defendant if she paid a sum ofRs. 1,410 withina period 
of 5 3'ears. The 1st defendant failed to comply with the terms of this 
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agreement, and tlie 1st plaintiff in 1949, gifted the land in dispute to thu 
2nd plaintiff. The two plaintiffs brought this action against tho 1st 
defendant and 4 others asking for a declaration of title, ejectment and 
damages. The defendants in their answer pleaded that the deed of 
sale though in form a transfer was in fact a mortgage for repayment of 
the sum of Rs. 1,410 and that the 2nd plaintiff therefore had no title to 
tho land. Tho loarnod District Judge admitted evidence, both oral and 
documentary of the circumstances surrounding the transaction of 1937 
and the subsequent conduct of the parties. Such evidence was led by 
tho defendants with a view to proving that the deeds of 1937 were 
executed as security for a loan and were not a pure contraot of sale with 
an agreement to retransfer.

In my opinion such evidence, being non-notarial, should not have been 
admitted. The purpose of leading it was solely to contradict the two deeds 
which were clear and unambiguous, and section 92 of the Evidonce Ordi
nance forbids tho reception of such evidence for such a purpose. We were 
referred to the South African case of Zandberg v. Van Z y l 1 „whero 
it was held that the Court should have regard to the substance of tho 
transaction and not to the form which it assumes, and that it should 
consider what was the intention of the parties judged by the surrounding 
circumstances and not by the label which they affixed to the documents. 
But there is no reference in the judgments delivered in that case to any 
provisions equivalent to the Prevention of Frauds Ordinance or to section 
92 of the Evidence Ordinance. I think a proper comment on tho argu
ment that a Court should ascertain the true nature of the transaction 
is tho remark of de Kretser, J., in Saibana v. Meeralebbe. 2 that “ to do 
substantial justico tho Court must have evidence, and that evidence must 
come before it in a form recognized by law There was no plea in this 
case that any of the provisos to section 92 were applicable. The only 
admissiblo evidence of the transaction was, therefore, the deeds themselves. 
Hutchinson, C. J., and Wood Renton, J., in Som asunderam  Chetty v. T o d d :i 
decided a very similar case to the present one. Thore, as here, a deed of 
sale of land was accompanied by a deed of agreement to retransfer the 
land within a specified period. The period elapsod without such retrans
fer being obtained. It was sought to lead evidence to prove that the trans
action set out in the deeds was not the real agreement but that in reality it 
was one of mortgage. It was held that no such evidence was admissiblo 
in viow of section 92 of the Evidence Ordinance.

Tho next case I should refer to is Pe.re.ra v. F ernando  4 which has l>oen 
referred to over and over again with approval in subsequent judgments of 
this Court. There, a person who transferred lands to another by a deed 
of salo for consideration sought to show that the transferee orally ugrood 
to reconvoy the lands on the latter being repaid the full consideration, and 
that the transfer was really a mortgage. It was held by Ennis, J., and do Sampayo, A. J., that the admission of oral evidence to prove the allegod 
agreement would bo to contradict or vary the deed of salo and this was 
prohibited by section 92 of the Evidence Ordinance. It is true that in 
that case, unlike the present one, there was no deed of agreement to

1 (1910) A . D. 302. a (1910) 13 N . L. R. 361.
* 5 Ceylon Law Journal 46. * (1914) 17 N . L. R. 486.
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retransfer the land, but the alleged oral agreement to retransfer was 
not provable because it was a pure contract for the purchase and sale of 
immovable property whioh is void, under the Prevention of Frauds Ordi
nance, in the absence of a notarial instrument. The judgment of de 
Sampayo, A. J., which set out these rules has recently been approved by 
the Privy Council in S averim u ttu  v . Thangavelau than  1 and I think it pro
vides a sufficient answer to the proposition founded on Z anberg v. V an  
Z y l  to which I have referred. It can hardly be suggested that when 
there is such a notarial instrument embodying an agreement to retransfer 
the door is in some mysterious way opened for the reception of oral evi- 
deuce to prove that the deeds are hot what they purport to be, for that is 
precisely what section 02 of the Evidence Ordinance forbids. If I may 
put it in another way,can it be seriously argued that although a deedofsalo 
cannot be shown by oral evidenoe to be in fact a deed of mortgage yet a 
deed of sale which is accompanied by a deed of agreement to retransfer 
the property sold can be shown by oral evidence to be a deed of mortgage? 
Tt seems to me that if one deed of sale cannot bo contradicted by oral evi
dence tlio execution of two deeds based on a contract of sale should he 
doubly effective to shut out oral evidence which would have the effect of 
contradicting or varying them.

In the case of D on v. D on  2 Dalton, J., and Drieberg, J., again held 
that one cannot lead evidence to show that a deed by which the owner 
purported to transfer a land to another was in reality a deed of mortgago, 
ltecause section 92 of the Evidence Ordinance prohibits the admission 
of such evidence. Nor does it make a difference if any money is paid 
on the footing that it was treated as a mortgage, for such payment cannot 
be referred to an agreement which cannot be proved. I refer to this 
because it has been proved that such payments were made by the 1st 
defendant in this case and the learned District Judge has used such evi
dence to support his finding that the transfer was a mortgage. I would 
also say that the continuance in possession of the land sold by the 1st de
fendant is irrelevant on Buch an issue. In W ijew ardene v . P e tr is  3 the 
plaintiff against whom a mortgage decree had been entered conveyed the 
mortgaged property to the defendants (the mortgagees) who agreed to 
reconvey the property to the plaintiff on the latter paying a certain prico 
by a certain date. It was argued for the plaintiff that the transaction 
constituted a mortgage while the defendants contended that it was a sale 
with a contract of repurchase. Koch, J . , and Soertsz, A. J., held that 
the latter was the only possible construction of the transaction, and fol
lowing tho ruling in Fernando v. P erera  4 tlioy held that tender of tlio 
price was a condition precedent to obtaining a reconveyance and tbattimo 
was the essence of the contract.

In de S ilva  v. de S i l v a 6 Hearne, J., and Fernando, A. J., had to consider 
whether a conveyance of property.for consideration, with a provision for a 
retransfer within one year if the vendor repaid the'consideration with in
terest, was a sale with a contract for a repurchase or a security of money 
advaneod. Hearne, J., referred to the principle of law that no matter what 
name tho parties give to a transaction, the Court will inquire into tho

1 (1951) 55 N . L. R. 529. 3 (1935) 37 N . L. R . 179.
2 (1929) 31 N . L. R . 73. * (192G) 28 N . L. R . 183.

* (1937) 39 N . L . R . 169.
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substance of tlio transaction anil givo effect to what it (intis its truo sub- 
stance or nature to be. He clearly had in mind tho decision in Zniulberg r. 
Van Z y l >. He did not consider the bearing which section 92 of the Evi
dence Ordinance has on this principle but after referring to Sam inathnn  
Chetty v. Vanderpoorten W ijew ardene v. P e ir is  3 and Fernando v. 
Percra 4 he affirmed the finding of the District Judge that it was a sale 
with a right to repurchase within a certain timo, that time being of the 
essence of the contract. Tho judgment of Hoarne, J., would appoar to 
have gone contrary to the rule which had by then been established that a 
deed of sale cannot be shown by parol evidence to be in reality a deed of 
mortgage. A similar case where a deed of transfer contained a reservat ion 
of the right to pay the vendee the amount of the consideration and obtain a 
retransfer was considered in Jon ga v. N an darasa  5 and it was held by a 
Bench of threo Judges that such a deed did not convey the whole l>cnc- 
ficial interest in the property to the vendee. But this is very different 
from saying that such a deed was a deed of mortgage. The vendor is 
bound even in such a case to pay the agreed amount within the specified 
period, which he need not do if it hocl been a mortgage. Canekeratne, J., 
in V du m a Lebbe v .K i r i  B an da  8 had a similar deed to deal with and he so 
held. Whether a transfer can be said to have been executed in trust or 
not is an entirely different matter to which entirely different considera
tions apply. We arc not considering that question on this appeal and T 
therefore do not intend to refer to decisions which have a bearing on it. 
Neither section !)2 of the Evidence Ordinance nor the Prevention of Frauds 
Ordinance necessarily applies to cases of trusts. See Valliam m a A lch i v. 
A bdu l M ajeed  7.

In Sobana v. M ecra Ijcbbe8 deKrester, J., and Wijoyewardene, J., also 
decided that a party cannot be permitted to prove by oral evidence that a 
deed which purports to be a sale was in reality a mortgage. In Thangu- 
velavlhan  v. S aver im vttn  9 Gratiaen, J., and Gunasekara, J., again de
cided that an instrument which is in terms a sale cannot bo construed as a 
hypothecation of immovable property. Gratiaen, J., followed the judg
ments of Ennis, J., andde Sampayo, J., in P erera v. F ernando (supra) to 
which I have already referred and explained the limited effect of the 
decision in Sam in a than  C hetty v. V anderpoorten .4 His judgment was 
affirmed by the Privy Council which is reported as Saverimutlu, v. Thang/t- 
velauthan  10. Mr. L. M. D. de Silva in delivering the judgment of tho 
Board said, “ In the case of Perera v . F ernando it was held that: ‘ Where 
a person transferred a land to another by a notarial deed, purporting on 
the face of it to sell the land, it is not open to the transferor to prove bv 
oral evidence that the transaction was in reality a mortgage and that 
the transferee agreed to reconvey the property on payment of tho money 
advanced.’ It was further held that the agreement relied on amounted 
not to a trust but to‘ apure contract for the purchase and sale of immovable 
property’. Their Lordships are of opinion that P erera v. Fernando sols out correctly the law of Ceylon. In the case before their Lordships it was 
ft writing (established by secondary oral evidence) that was invokod by t he

1 (1010) A . D. 302. • (1941) 48 N.  L . R . 220.
* (1932) 34 N . L . R . 287. ■ (1941) 48 N . L . R . 289.
* (1935) 37 N . L . R . 179. 8 5 Ceylon Law Journal, 46.
* (1926) 28 N .L .R . 183. 8 (1951) 54 N . L . R . 28.
* (1944) 45 N . L . R . 128- 10 (1954) 55 N . L. R . 529.
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appellant but that makes no difference because the statute law referred 
to earlier excludes for the purposes mentioned in it not only oral evidence 
but evidence contained in a writing which is not notarially attested. ”

In P a lin g u  M en ika  v. M u d ia n se  1 Basnayako, J., had to consider the 
effect of a transfer of a land in the form of a deed of sale wherein the trans
ferors reserved tho right to repurchase the land within a period of 3 years, 
on payment of a particular sum with interest. The disputed question was 
whether the transaction evidenced by the deed was a mortgage or a 
transfer with an undertaking to resell within a specified time. Tho 
learned .Judge held that “ in order to determine the nature of the trans
action the circumstances leading up to and surrounding the execution of 
the document under consideration and the langua'ge employed therein 
may all be taken into account ”. He cited in support the decision of the 
Privy Council in Sam intU han C hetty v. V underpoorten -. With res|>ect, 
1 would say that the facts in that case were peculiar and the decision 
turned on those facts. The 2 deeds which had to bo construod thcro 
showed that an absolute interest did not pass on what purported to be an 
out and out conveyance because a contemporaneous deed disproved such 
a theory, and when both deeds were read together their effect was to create 
" a security for money advanced which, in certain events, imposed upom 
the creditor duties and obligations in the nature of trusts ”. I respectfully 
disagree with the view that oral evidence of a stipulation for payment of 
interest and the retention of possession by the vendor can be considered 
as negativing the conclusion that the transaction was clearly (on tho fuce 
of the written instrument) a sale with an agreement for repurchase. Oral 
evidence as to what happened after the execution of the deed should not. fil
my opinion, have been admitted in order to interpret the deod in that 
case. Soertsz, A. J., was of the opinion in W ijew ardene v. P e ir i . i3 that 
these arc not matters which can effect the construction of a deed of sale 
and J respectfully agree with that opinion. Tn E ltiya  Lebbe v. M tijeed 1 
Dias, J., was dealing with a plea that a deed of transfor was executed im 
trust but tho learned Judge in the course of his judgment said:— “ If it 
appears from tho facts that, although the transfer is in form an out and 
out side, there exist facts from which it can be inferred that tho real trans
action was either a money lending transaction when the land was trans
ferred to the creditor as security or that it was a transfer in trust, a 
Court of Kquity would grant relief in such a case ”. He cites Fernando  
v. T h u m tl5 in support of this proposition but that was a case in which 
a t rust was pleaded and not that the transfer was security for a loan, f f tho 
latter plea had been advanced I think it would have had to lie rejected 
in view of tho many decisions I have referred to. To this extent T think 
the dictum of Dias, J., requires modification.

II T may sum up tho result of the authorities f have referred to 1 would 
say that it is never open to a party who executes a conveyance which is 
unambiguously a deed of sale to lead parol evidence to show that it is a deod 
of mortgage. This rule equally applies where there is an agreement in tho 
deed itself whereby the vendee undertakes to retransfer tho property 
lor consideration within a specified period and also where there is a separate

1 (1043) 50 .V. L. It. 566. 3 (1935) 37 X . I.. It. 170.
a (1030) 31 X . L. It. 037. * (1017) 43 X . L. It. 357.

4 11946) 47 N . L. It. 007.
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agreement to the same effect, whether notarial or not. Tho question 
posed at the beginning of this judgment must therefore bo answorcd in 
the negative. I would allow this appeal with costs in both Courts ; tho 
plaintiffs are entitled to a decree as prayed for save that damages will 1 e 
Rs. 100 up to date of action brought and at Rs. 150 per annum thereafter 
until the plaintiffs are restored to possession.

CIkatiaen  J.—I agree entirely with my brother Sansoni. In Saveri- 
m vU n v. Thangavelnvthan  1 the Judicial Committee of the Privy Council 
expressly approved the ruling in Perera v. F ernando  2 so that any earlier 
pronouncements of this Court which are in conflict with the ratio deci
dendi of P erera v. Fernando must now be regarded as having been 
overruled by implication.

Tho respondent did not rely on any proviso to section 92 of tho Evidence 
Ordinance. Nor did he allege a trust of the kind which section 5 (3) of the 
Trusts Ordinance permits to be established by oral evidence. In the 
result, the learned trial Judge should not have admitted evidence for the 
purpose of contradicting, varying, adding to or subtracting from the 
terms of two notarial instruments each of which unambiguously purported 
to record a transaction between a vendor andhis purchaser (not betweon a 
mortgagor and his mortgagee). A rule of evidence which disentitles a 
transferor to contradict one such written instrument a  fo rtio ri dis
entitles him to contradict two of them.andit makesnodifference whether 
the documents are severable or should be interpreted together as recording 
the unambiguous terms of a single transaction. P erera  v. F ernando (supra) 
has laid down two separate and distinct propositions, namely, that 
where a person transfers a land to another by a notarial deed, purporting 
on tho face of it to sell the land,

(1) it is not open to the transferor to prove by oral evidence that tho
transaction was in reality a mortgage ;

(2) it is also not open to the transferor to prove by oral ovidence
that the transferee agreed to reconvey the property.

In the case now under consideration, tho first of those propositions prevents 
the respondents from establishing by oral evidence that the appellant’s 
rights and obligations (under either instrument) were in reality those of a 
mortgage. In addition, section 92 of the Evidence Ordinance prevents 
him from varying the unambiguous terms and conditions of the appellant’s 
obligation to reconvey which are contained in the second instrument. 
Under our law, there must be some ambiguity in the language of a written 
instrument before evidence of the “ surrounding circumstances” can be 
admitted as a guide to its interpretation. If it is felt that a relaxation of 
these rigid rules should be permitted in the case of what is commonly 
described as a “ Moratuwa mortgage ”, the remedy lies with the legis- 
lature and not with us. In the meantime, the draftsman of a conveyance 
granted only “ as security for a debt” must take special care to employ 
language which on the face of the instrument negatives an outright sale.

A p p e a l allowed.

(1954) 55 X. L. R. 529. 1 (1914) 17 X. 1. R. 416.


