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M EENATCHY A TC H Y  v. PA L A N IA PP A  CHETTIAR.

17— D. C. C olom bo, 17,348.

D e cree— A g r e e m e n t  su bstitu tin g  n ew  d e c r e e  f o r  orig in a l d e c r e e—Date o f  n ew  
d ecree—P rescr ip tion — C ivil P r o ced u re  C od e, s. 337 (1) (o) and ( b ) .

Where a decree which was entered in January, 1926, was adjusted by 
means of a consent motion filed to the effect that “ the date of the decree 
in this case should be reckoned as from this date ” (October, 1933).

H eld , that the agreement incorporated in the order substituted a new 
decree for the original decree and that the date given in the agreement 
must be regarded as the date of the decree for the purposes of section 
337 (1) (a) of the Civil Procedure Code.

H eld , fu rth er , that the agreement may be regarded «s “ a subsequent 
order directing the payment of money to be made at a specified date ", 
within the meaning of section 337 (1) (.bTof the Civil Procedure Code.

^ ^ P P E A L  from  an order o f the District Judge o f Colombo.

N. E. W eerasooria , K .C . (w ith him E. B . W ik rem a n a y a k e), for first and 
third defendants, appellants,

C. Thiagalingam  (with him N. K u m a ra sin g h a m ), for  plaintiff, 
respondent.

C ur. adv. vu lt.
May 29, 1941. K e u n e m a n  J.—

In this case in default of appearance o f the defendants decree nisi was 
entered on October 30, 1925, in favour o f plaintiff in the sum o f Rs. 12,500 
with interest at 9 per cent, from  Septem ber 3, 1925, till paym ent in full. 
This decree was made absolute on January 18, 1926.. There w ere appli
cations for w rit made on m ore than one occasion. Eventually on 
October 17, 1933, a consent m otion was filed to the effect that “ the 
follow ing adjustment o f the decree in this case be entered and certified 
o f record ” .

In ter  alia this “ adjustment ”  provided—
(1) that the date o f the decree in this case be reckoned as from  this

date (O ctober 17, 1933);
(2) that the sale already fixed be stayed and stand adjourned for 

, Novem ber 17, 1933;
(3) that the defendants do pay to the plaintiff the balance amount o f

the decree, v iz . : — a sum o f Rs. 10,450 and costs (Rs. 300) w ith 
interest on Rs. 10,450 at the rate o f 9 per cent, by  quarterly 
instalments o f Rs. 250 on January 24, A pril 24, July 24, and 
October 24, each and every succeeding year for a period o f three 
years, the first payment to be on January 24, 1934, and all 
balances after paym ent o f the above instalments on January 

24, 1936. On October 17, 1933, the m otion was allowed and order 
made accordingly.

A fter certain other proceedings w hich need riot be mentioned, on 
January 24,1940, the plaintiff applied to re-issue writ. This application was 
allowed. Thereafter on February 22, 1940, the first and third defendants
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filed the application now in question, requesting the Court to order the 
withdrawal o f the writ issued, as the decree was no longer executable as 
provided by section 337 of the Civil Procedure Code.

The learned District Judge dismissed the objections of the first and third 
defendants, who appeal from  that order.

The argument of the appellants, in short, is that as more than 10 years 
have elapsed since the date o f the decree entered on January 18, 1926, no 
application for execution can now be allowed.

The District Judge held that in the view  of the consent order of October 
17, 1933, whereby the date o f the decree was to be reckoned as from  
October 17, 1933, it was not open to the defendants to say that the 
application for execution is barred.

The appellants contend that the District Judge based his judgment on 
estoppel and that estoppel cannot prevail against the clear words of the 
Statute (o f re  T he S tapleford  C olliery  Co. Ltd., B arrow ’s case 1880, 14 Ch. 
D iv. 432, 41 L.T. 755). I do not think however it is necessary to discuss 
the point regarding estoppel, if in fact the District Judge based his judg
ment on estoppel. For I think the case can be decided on other grounds.

Counsel for the respondent argued that on October 17, 1933, a new 
decree had been substituted for the decree dated January 18, 1926. He 
emphasized the agreement that the date o f the decree should be reckoned 
as from  that date, the entering of a new and smaller sum as the amount 
payable, and the order for the payment o f this sum by instalments. He 
relied on the case of H. Sanyal v . K . N. Sanyal and o th e r s 1 in which 
under circumstances not dissimilar to the present, the application for 
writ was held to be an application to execute the substituted decree, 
and the provisions of section 48 o f the Indian Civil Procedure Code did 
not operate as a bar. In the present case I think there is good ground 
for holding that the agreement of October 17, 1933, which Was incor
porated in the order o f that date, in effect substituted a new decree for the 
original decree. No doubt, to establish his point, the respondent must 
show that the original decree was actually superseded by the new arrange
ment, and that it was not m erely an intermediate arrangement for the 
payment of the original decree. But I think the terms of the compromise 
of October 17, 1933, show that a new decree was in fact brought into being.

Counsel for the appellant argued that this procedure was unknown to 
our law, and was bad. He further argued that at best, the compromise 
of October 17, 1933, was an agreement which could be enforced by 
separate action, and could not be executed as a substantial decree. These 
points were dealt with in the Indian case referred to above, which followed 
earlier decisions in India and England to the effect that, provided there 
is no inherent want of jurisdiction in the Court with regard to the subject- 
matter before it or with regard to the person, parties by agreement may 
arrange their own procedure and give jurisdiction to the Court to adopt 
that procedure, and that the parties should be held to the agreement that 
questions between them should be heard and determined by proceeding, 
quite contrary to the cursus curiae, even to the extent that money due 
under the agreement be realized as in execution o f a decree rather than 
by recourse to a separate suit.

1 A. I. R. (1929) Col. 687.
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I think the argument advanced in the Indian case apply with equal 
force in Ceylon. In C hettinad  C orpora tion  v . R am an C h ettiar  
Fernando A.J. regarded as possible “ a n  agreement w hich satisfies the 
decree and which attempts to substitute another in its place ” , although 
he held that the agreement he was dealing with did not have that effect.

If we accept the arrangement o f October 17, 1933, as a substitution o f 
a new decree, then the application for execution is not barred- under 
section 337 (1) (a) o f  the Civil Procedure Code.

It has also been argued fo r  the respondent that the present case should 
be decided under section 337 (1) (b ) , as the agreement o f  October 17, 1933, 
can at least be regarded as “  a subsequent order ”  directing the paym ent 
o f m oney to be made at a specified date, in w hich case the ten-year period 
w ill run only from  the date o f the default. I  think there is force  in this 
argument. Counsel for appellant tried to restrict the w ords “ subsequent 
ord er”  to such order as is separate from  the decree, e.g ., a subsequent 
order for costs. I do not think such a restricted interpretation can be 
justified, and in fact in m y opinion it does violence to the language o f the 
section.

I have accordingly com e to the conclusion that the judgm ent o f the 
D istrict Judge is correct. I dismiss the appeal with costs.
Moseley S.P.J.— I agree. A p p ea l dism issed.
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