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1942 P re s e n t: Howard C.J., M oseley S.P.J. and Hearne J.

TH E  K IN G  v. D IN G IR I B A N D A .

4— M. C. Kurunegala, 2,916.

E vid en ce— C lerk  o f  A ss ize  ca lled  to  p rod u ce  r ec o r d  o f  M a g istra te ’s  p ro c e ed 
ings— E v id en ce  w ith  r eg a r d  t o  w itn esses  su m m on ed  to  p r o v e  alibi—
Im p ro p er  adm ission— E v id e n c e  O rd inance, s. 91.

The Clerk of Assize was called by the accused to prove certain 
inconsistencies between the evidence given by one of the witnesses for the 
prosecution at the trial as compared with the evidence tendered by'that 
witness at the Magisterial inquiry.

In cross-examination by Crown Counsel the witness proceeded to 
say that according to the Magistrate’s record the accused wished certain 
witnesses to be summoned to prove an alibi.

The defence of the accused was that he was acting under grave and 
sudden provocation. No comment was made by the learned Judge 
with regard to- the alleged request of the accused to call witnesses to 
establish an alibi. The Jury were not asked to disregard this evidence.

H eld , that the Magistrate should have been called to give evidence 
if it was desired to prove that the accused had said that the witnesses 
were to be called to prove an alib i and that the evidence of the Clerk of 
Assize on the point, which was improperly admitted, may have affected 
the verdict.

The Magistrate, in recording the words “ to prove an a l ib i " , has gone 
further than the duty imposed upon him by law, which was merely to 
record whether the evidence to be tendered by the witnesses was as 
to fact or as to character.

A S E  heard before a Judge and Jury at the M idland Circuit.

V. F. Guneratne, fo r  the appellant.

E. H. T. Gunasekera, C.C., fo r  the Crown.
Cur. adv. vu lt.

M arch 31, 1942. H oward C.J.—

The on ly point that arises in this case, is whether certain evidence 
which was tendered by  M r. Sinnatamby, C lerk  o f Assize, was p roperly  
admitted. M r. Sinnatamby was called by  the appellant to prove certain
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inconsistencies between the evidence given by one o f the witnesses for the 
prosecution at the tria l as compared w ith  the evidence tendered by that 
witness at the M agisterial inquiry. In  cross-examination by Crown 
Counsel Mr. Sinnatamby was referred to the record o f the proceedings 
o f the M agistrate’s Court in the case. He then proceeded to say that 
according to the Magistrate’s record the accused elected to be tried by 
an English-Speaking Jury and wished the fo llow ing witnesses to be. 
summoned: Herath Mudiyanselage Podi Appuhamy o f Waduwewa,
and G. K . W illiam  S ilva  o f Waduwewa, to prove an alibi. The point is 
taken by M r. Gunaratne that the alleged statement o f the accused that 
these witnesses w ere to be called to prove an alibi has not been properly 
proved. I t  is contended that i f  it was desired to prove this statement o f 
the accused the Magistrate him self should have been called. Mr. Guna- 
sekera, on the other hand, maintains that it was the duty o f the Magistrate 
to record the names o f the witnesses and also whether they w ere witnesses 
to fact or witnesses to character. H aving made that record, it was 
admissible, under section 91 o f the Evidence Ordinance in v iew  o f the fact 
that it was the duty o f the Magistrate to record this statement o f the 
accused.

It  seems to us that the Magistrate in recording the words “  to prove 
an a lib i”  has gone further than the duty imposed upon him by law, 
which was m erely to record whether the evidence to be tendered by the 
witnesses was as to fact or as to character. He has purported to 
distinguish t.he particular point on which evidence as to fact was to be 
given. Moreover, it is not clear whether the Magistrate recorded the 
words o f the accused or m erely  his own opinion as to the nature of the 
testimony the accused intended^ to call. In these circumstances, w e  are 
o f opinion that, i f  it was desired to 'prove that the accused has said that 
the witnesses w ere to be called to prove an alibi, the Magistrate should 
have g iven  evidence .himself as to that fact or someone who heard wliat- 
the accused had said should havg testified thereto. This evidence was 
therefore im properly admitted. ,

No exception has been taken to the summing up of the learned Judge, 
particularly w ith  regard to the question as to whether the accused was 
acting under grave and sudden provocation. N o comment was made 
by the learned Judge, in the course o f his unexceptionable charge, w ith 
regard to the alleged request of the accused to call witnesses to establish 
an alibi. The Jury w ere net asked to disregard this evidence. Thi? 
ev idence:w as before the Jury and it m a y .b e  that they came to the 
conclusion that the defence o f grays an d  sudden provocation was pqt 
forw ard at the last moment and was therefore not bona fide. It  is 
impossible to say that this evidenc, which was not proved in accordance 
w ith  lega l requirements, could not have affected the verd ict o f the Jury. 
In  these circumstances, the conviction o f the accused cannot be supported. 
The verd ict o f the Jury is set aside and there w ill be a fresh tria l before 
another Jury.

V erd ic t set aside. 

Fresh tr ia l ordered.


