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August 5, 1960. H. N. G. F eknando, J.—
The appellant has been convicted on a. charge under Section 392A 

of the Penal Code in respect of a sum of just under Rs. 2,000/-. That 
Section makes punishable the failure by a Public Servant either to pay 
over or produco money or balances apparently due according to accounts 
kept by him in his official capacity, or else to duly account for such 
money or balances. But no offionce arises unless there is such a failure 
when the Public Servant is required (to pay over, produce or account) 
by one of the officials mentioned in the Section. In its amended form the 
only offi :ials whom the Section mentions are, The Secretary to the Trea
sury or the Deputy Secretary to the Treasury, The Auditor General, 
The Assistant Auditor General or any officer specially appointed by the 
Secretary to the Treasury to examine the accounts of the Department 
concerned. It will be seen that in order to bring the Section into opera
tion there must, first, be a requirement addressed to the Public Servant 
either by one of the functionaries expressly mentioned or else by an 
officer specially appointed by the Secretary to the Treasury to examine 
the accounts in question.

In this case the officer who addressed a requirement to the appellant 
was not a person holding a special appointment made by the Secretary
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to the Treasury. His authority,.P 1, which has been produced, purports 
to appoint him a deputy to the Auditor Gmeral for the purpose of exa
mining the relevant accounts, but that authority has been granted by the 
Auditor G -neral and not by the Se -retary to the Treasury. The provi
sions in S xition 392A as to the officer by whom a requirement mentioned 
in the Section should be given is manifestly an imperative provision and 
it would not be open for me to take notice of the fact that virtually 
speaking an authority granted by the Auditor General should be regarded 
as being as good as one granted by the Secretary to the Treasury.

Tiio circumstances to which I have referred have the result that the 
prosecution has failed to prove an essential ingredient of the charge,

I namely, that there was a failure to pay money or to account for money 
when required to do so by an officer mentioned in the Section. The 
charge, therefore, must necessarily fail.

Crown Counsel has invited me to consider whether in the circumstances 
a conviction of an offence under Section 392 cannot bo entered in substi
tution. Considering that the burden of proof on the prosecution in a 
charge under Section 392A is, even to some slight extent, of a lesser 
degreo than that which obtains in charges framed under Section 392, 
I  cannot agree to that. S ich a course by me would entail the necessity 
to reach findings of fact on matters which may not have received the 
consideration of the trial judge.

I hold that no charge under Section 392A lies against the appellant 
on the facts which the prosecution are able to prove. Accordingly the 
appeal has to be allowed and the appellant acquitted.

Appeal allowed.


