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Present: Pereira J . 

D A V I D v. B E L L et ah 

98—C. R. Colombo, 30,449. 

Defamation—Malice—Reckless statement may be taken as proof of 
animus injuriandi. 
I n a casa of defamation, malice, in m o d e m English law, i s no 

more than the absence of just cause or e x c u s e ; and, s imilarly, a n 
actual intention or desire to injure is not , under the Roman-Dutch 
law, necessary to oonsts^be animus injuriandi. Reckless or careless 
statements m a y be taken as proof of animus injuriandi; and 
while, in English law, malice can only be refuted by showing that 
the occasion was privileged, or that the words were n» more than 
honest and fair expressions of opinion on matters of public interest 
and genera] concern, the Roman-Dutch law allows proof, not only 
of such a circumstance as that the occasion was privileged, but 
of any other circumstance that furnished a reasonable excuse for 
the use. of the words complained of. 

PL A I N T I F F sued t h e defendants (1) for balanc'e w a g e s ; (2) 
for d a m a g e s caused by t h e defendants falsely and malic iously 

charging t h e plaintiff w i th theft of jewellery and by t h e consequent 
arrest and d e t e n t i o n of the plaintiff byi the pol ice; and (3) for damages 
caused by t h e first defendant mal ic ious ly m a k i n g the fol lowing 
entry in plaintiff's pocket reg is ter: " There w a s a cont inual loss 
of articles from t h e bungalow, which cu lminated in t h e loss of four 
gold scarf p i n s , ' ' and thereby ins inuat ing t h a t the plaintiff s tole t h e 
said art ic les . 

T h e learned Commiss ioner ( P . E . Pier is , E s q . ) he ld that t h e 
second de fendant informed t h e pol ice of t h e thef t , b u t charged 
n o o n e ; and t h a t h e n a m e d t w o of his servants , of w h o m plaintiff 
w a s one , w h e n asked by the pol ice w h e t h e r h e suspec ted any o n e ; 
and that there w a s n o mal i ce on t h e part of t h e de fendants . The 
Commiss ioner s a i d : " There appears t o h a v e been reasons for those 
suspic ions T h e entry enunc ia tes an absolute ly correct fact . 
I t unfortunate ly a t t h e s a m e t i m e does cas t an imputa t ion u p o n 
t h e plaintiff. H e r e , again, I ent irely acquit the defendants of any 
mal ic ious intent ions . I a m q u i t e sat isf ied t h a t t h a t §ntry w a s m a d e 
after full consideration, and under t h e hones t belief Iftiat i t w a s her 
d u t y t o s ta te to t h e (police, for w h o s e protect ion t h e register is 
m e a n t , t h e exac t s t a t e of f a c t s . " 

H e d i smissed plaintiff 's act ion w i t h cos t s . Plaintiff appealed. 

B. F. de Bilva, for plaintiff, appe l lan t—The learned J u d g e is 
wrong in acquitt ing t h e de fendants of mal i ce as regards t h e entry . 
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I t i s c lear from t h e e v i d e n c e t h a t a t t h e e n d of October t h e plaint i f f 's IMS. 
book h a d b e e n w r i t t e n u p a s regards character . " Honestjji " h a d David v. Belt 
b e e n entered- a s " v e r y f a i r , " a n d i t i s obv ious t h a t t h e e n t r y 
compla ined of w a s m a d e o u t of s p i t e a n d v ind io t iveness . N o t a 
s ingle article l o s t h a d b e e n t raced t o t h e plaintiff. 

A serious i m p u t a t i o n h a v i n g b e e n m a d e aga ins t t h e plaintiff 's 
character , i t w a s i n c u m b e n t o n t h e d e f e n d a n t s t o s tr ic t ly prove then-
charge. Th i s t h e y w h o l l y fai led t o do . T h e y did n o t cal l , a n d w e r e 
unab le t o offer, a n y ev idence c o n n e c t i n g t h e plaintiff w i t h a n y of 
t h e the f t s . 

T h e arrest w a s d u e t o t h e ac t ion of t h e d e f e n d a n t s . 

Drieberg, for t h e de fendants , r e spondent s . T h e d e f e n d a n t s did 
n o t a c t animo injuriandi in m a k i n g t h e e n t r y in t h e p o c k e t regis ter , 
or in m e n t i o n i n g t h e plaintiff as o n e of t h e persons w h o m t h e y 
suspec ted . T h e de fendant s had reasonable c a u s e for a c t i n g a s t h e y 
did. Counsel cited Morice's English and Roman-Dutch Law 252, 
De. Villiers' Law of Injuries 27, 193, and 207. 

B. F. de Silva, in reply , c i ted 3 Nathan 1701, Francina v. Gibbs,1 

Tisera v. HoUxnvay.3 

Cur. adv. vidt. 

M a y 7, 1913 . PEREIRA «T.— 

I n th i s appea l counse l for t h e appe l lant h a s pres sed o n l y s o m u c h 
of t h e plaintiff 's c l a i m as is based u p o n t h e fac t s s e t forth i n para­
graphs 4 and 5 of t h e p la int . ^ a m n o t a t all sat isf ied o n t h e e v i d e n c e 
t h a t t h e de fendants h a d t h e plaintiff arres ted o n October 2 , 1912 . 
I t d o e s n o t appear t h a t t h e d e f e n d a n t s m a d e a n y specif ic charge 
aga ins t the plaintiff t o t h e pol ice . T h e pol ice a p p a r e n t l y a c t e d 
o n the ir o w n responsibi l i ty in arrest ing t h e plaintiff. A s regards 
t h e entry in t h e pocke t register , a n i m p o r t a n t m a t t e r t o b e borne 
in m i n d is t h a t there is n o denia l a n y w h e r e of t h e i n n u e n d o p l e a d e d 
b y t h e plaintiff. T h e plaintiff s t a t e s t h a t t h e en try carried w i t h 
i t t h e ins inuat ion t h a t h e s to le t h e art ic les los t f rom t h e d e f e n d a n t s 
bunga low. Th i s a v e r m e n t - i s n o t den ied in t h e answer , and there 
is n o i s sue w i t h reference t o i t . T h e o n l y ques t ion , therefore , i s 
w h e t h e r t h e first d e f e n d a n t a c t e d animo injuriandi in m a k i n g t h e 
entry compla ined of in t h e pocke t register , or , t o u s e t h e express ion 
famil iar t o t h e E n g l i s h law, w h e t h e r , i n do ing so , s h e a c t e d " mal i ­
c i o u s l y . " N o w , m a l i c e , in m o d e r n E n g l i s h law, signif ies pract ica l ly 
n o m o r e t h a n t h e a b s e n c e of a jus t c a u s e or e x c u s e ; and , a s observed 
b y Morice i n h i s work o n E n g l i s h a n d R o m a n - D u t c h ' l a w (page 
252) , j u s t as mal i ce , in t h e E n g l i s h l a w of d e f a m a t i o n , h a s l o s t i t s 
def inite m e a n i n g , s o animus injuriandi s e e m s , in i t s pract ica l appl i ­
cat ion , t o b e reduced t o s o m e t h i n g far short of t h e i n t e n t i o n or 
desire t o injure. I t h a s b e e n found t o be imposs ib l e t o m a k e t h e 

* Bam. 1872-76, 98. * 1878 1 S. C.'C. 29. 
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IMS. m e n t a l s t a t e of t h e defendant t h e practical t e s t i n a case of defa-
•p^Zimil J m a t i o n ; a n d in s u c h a case reckless or careless s t a t e m e n t s are 

r—- therefore t a k e n as proof of t h e animus injuriandi. S o t h a t if t h e 
David v^ Bell e n t r y m t h e pocket register i s s u c h a s t a t e m e n t , t h e n clearly t h e 

first de fendant wou ld be l iable. B u t , as observed byi Morice again 
(page 253) , whi l e mal i ce , in E n g l i s h law, in a case of defamat ion , 
can only b e refuted b y showing t h a t t h e occas ion w a s privi leged, 
or t h a t t h e words u s e d are n o m o r e t h a n h o n e s t and fair express ions 
of opinion on m a t t e r s of publ ic interest and general concern, t h e 
B o m a n - D u t c h l a w al lows proof, n o t only of s u c h a c ircumstance 
as t h a t t h e occas ion w a s privi leged, b u t of a n y other c ircumstances 
t h a t furnish a reasonable e x c u s e for t h e u s e of t h e words compla ined 
of. N o w , in t h e course of t h e argument in appeal I w a s incl ined 
t o think t h a t t h e first defendant h a d no reasonable cause for making 
t h e i m p u t a t i o n s she did against t h e plaintiff's character; but on 
a careful examinat ion of t h e ev idence I find that during t h e t w o 
or three m o n t h s that t h e plaintiff had charge of t h e k e y of t h e store­
h o u s e th ings were lost from it . I th ink that in t h a t fact there w a B 
justif ication for t h e inference t h a t t h e plaintiff w a s responsible for 
t h e lo s ses , and I a m not sure i t did not a l so afford a reasonable 
e x c u s e for th inking that h e w a s responsible for other losses as we l l . 
T h e fac t s of t h e case c i ted from Ramanathan's Reports from 1872-
1876, p. 93 (Franoina v. Oibbs), appear to b e of quite a different 
character from t h a t of the fac t s in th i s case . I affirm t h e judgment 
w i t h cos t s . 

Affirmed. 


