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C H A N D R A S O M A , A ppeU ant, and S I R IW A R D E N E , 
R esp on d en t.

374— M . C. Gampaha, 25,319.

Defence (Miscellaneous) Regulations, Regulations 37 and 52—Order for requisition 
of paddy—Competent authority—Appointment tn urtting—Gazette
notification.

By virtue of a notification in the Gazette, the Court can take judicial 
notice of the fact that the Assistant Government Agent (Emergency) 
for an area in question is the competent authority for the purpose of 
the Defence (Miscellaneous) Regulations. The production of the Gazette 
is sufficient proof that the appointment in question has been made in 
writing.

^ ^ P P E A L  fro m  a con v iction  by  th e  M agistrate o f  G am p ah a.

G. Nagalingam, A cting A ttorney-G eneral (w ith  h im  J. A . P. Cherubim  
C.C.) for  com p la in an t, ap pellant.

S. N. Rajaratnam  (w ith  h im  S. P. M . Rajendram) fo r  accused , 
respon dent.

Cur. adv. vult.

Ju n e 18, 1945. Keuneman J .—

T h e accused -ap p ellan t w as ch arged  w ith  having fa iled  to  deliver 
98 bushels and 4 m easures o f  p a d d y  to  th e  F o o d  P rod u ction  O fficer 
in resp ect o f an order for requ isition  du ly  m a d e  under R egu lation  37 
o f  the D e fen ce  (M isce llan eou s) R eg u la tion s  by  the com p la in an t w ho w as 
the com p eten t auth ority  to  m ake the order o f  requ isition , and w ith  
having th ereby  co m m itted  an o ffen ce  under R egu lation  52 o f  the said 
R egu lations.

T he accu sed  w as acqu itted , and th is ap peal is taken w ith  the sanction  
o f  the A ttorney-G en eral.

I t  is n ot in d ispu te th at the com p la in a n t is the A ssistant G overnm ent 
A gen t (E m erg en cy ), A lu t K uru  korale, G am p ah a , i.e ., for  the area in 
question . T h e  G overnm ent G azette  N otifica tion  P 5  dated  Janu ary  15, 
1943, w as prod u ced  in  the case, w hereby  H is ' E x ce lle n cy  the G overnor 
purported  to  ap poin t the several officers sp ecified  in C olu m n  1 for  the 
resp ective  areas in C olu m n  2, fo r  the p u rpose o f  requ isition in g under 
R egu lation  37 the articles sp ecified  in  C o lu m n  3. T h e relevant ap p o in t­
m ents w ere as f o l lo w s :— G overn m en t A gen ts, A ssistant G overnm ent 
A gen ts, A ssistant G overn m en t A gen ts (E m erg en cy ) (in  C olum n  1) for  
their resp ective  P rov in ces , D istr icts  or Areas (in C olu m n  2 ) in resp ect o f  
any  article  o f  food  or drink (in  C olum n  3). T h e  ap p oin tm en ts purport 
to  b e -m a d e  and signed b y  the G overnor.

T he com pla in an t, h ow ever, stated  th at h e did n o t h o ld  a le tter  of 
ap p oin tm en t from  th e  G overn or ap poin tin g  h im  a co m p e te n t authority . 
T h e  M agistrate  h e ld  th at R egu la tion  3 con tem p la ted  ap p o in tm en t b y  a



278 KEONEMAN ,T.—Chandrasoma and Siritoardene.

letter o f  appoin tm en t, and th at in  the absence o f  such  a  letter the co m ­
plainant cou ld  n ot he regarded as the “  com p eten t authority  ”  for the 
area. T he accused w as accord ing ly  acqu itted .

R egulation  3 (1) rim s as fo llow s : —

“  T h e com p eten t authority , for th e purposes o f  any D efen ce  R egu la­
tion  shall be th e person  appointed  b y  th e ' G overnor in w riting to  be
the com p eten t authority  fo r  the purpose o f-th e  R eg u la tion .”

R egulation  3 (2) provides th at the appoin tm ent as com p eten t authority 
m ay  be  m ade generally  for  the w hole  o f  the Islan d , or for  any area or 
p lace  specified  in the w riting, and m a y  be lim ited  to  such  o f those purposes 
as m a y  be specified  in the w riting. R egu lation  3 (3) clearly  con tem pla tes 
that "  the holder o f  a designated office ”  m ay be appointed as a c o m ­
petent authority , arid provides th at in that case the ap poin tm en t shall 
be  deem ed to  exten d  to  the person  for the tim e being perform ing the 
duties o f the office designated, u n less express provision  is m ade to  the 
contrary.

R egu lation  3 (1) certain ly  requires that the G overnor should m ake 
the appoin tm en t o f  the com p eten t authority  in writing. T h e  M agistrate 
thought that the w ords ‘ ‘ in  w riting  ’ ’ m ea n t by  m eans 'o f  a letter o f  
appointm ent. I  d o  n ot agree th at th e  w ords can  bear that m eaning. 
A ll that is required is th at the G overn or ’s appoin tm ent m u st be in 
w riting, and on ce  th e w riting is proved  the m anner in w hich  the ap poin t­
m en t is com m u n ica ted  to  the appointee has n o significance. In  fact, 
w here th e holder o f  a designated office is appoin ted  every  successor 
to  that office is at on ce  c loth ed  w ith  authority , and in fa c t  the person  fo r  
the tim e being  perform in g  th e duties o f the office has also authority  
extended  to  h im . I  d o  n ot see th at it is necessary for the G overnor to 
com m u n ica te  th at fa c t  to  th e su ccessor in office or the person perform ing  
the duties o f  the office.

T h e M agistrate has draw n attention  to  R egu lation  4, w hich  deals w ith  
the appoin tm en t o f  the “  authorised officer ” . U nder R egu lation  4  (1) 
a senior officer o f  p o lice  is the authorized officer, and for certain  regula­
tions a com m ission ed  officer in H is  M a je s ty ’s F orces , and for others an 
officer o f  C u stom s, is the authorised officer. R egu latioon  4  (2) adds 
th at the G overn or m a y  by  n otification  in the G azette  ap poin t any  person 
by  nam e or by  office to  be an authorised officer in addition  to  o r  in lieu  o f 
the persons w ho are authorised officers under R egu lation  4  (1).

I t  is true th at in th e  ap poin tm en t o f “ an authorised officer ”  u nd er 
R egu lation  4  (2) notification  in  the G azette  is im perative. N otification  
in  th e G azette  is n ot necessary  in resp ect o f th e ap poin tm en t o f the 
“  com p eten t au thority  ”  under R egu lation  3, and the appoin tm ent 
depends upon  the fa c t  th at it is m ade in w riting by  the G overnor. B u t 
notification  in the G azette  has th is im portant consequ ence , th at under 
section  57 (7) o f  th e E v id en ce  O rdinance (C ap. 11) the court shall take 
ju d ic ia l n otice  o f  “  th e accession  to  office, nam es, titles, fu n ction s and 
signatures "  o f  the persons filling a p u b lic  office. T he im portant result 
in  th is case is th at by  v irtue o f  th e  notification  in  the G azette  the court 
can  take ju d icia l n otice  o f  th e fa c t  th at the A ssistant G overnm ent A gent 
(E m erg en cy ) fo r  the area in qu estion  is  the “  com p eten t authority
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fo r  th e pu rposes o f  th e R egu la tion s . I  fu rth er th ink  th at th e p rod u ction  
o f  th e G azette  is su fficien t p ro o f th at th e ap p o in tm en t in  qu estion  has 
been  m ade in  w riting.

T h e  ground on  w h ich  th e M agistra te  a cqu itted  the accu sed  can n ot be 
supported . I  se t aside th e  order o f  acqu itta l and sen d  th e case  ba ck  
to  the M agistrate. I f  the M agistrate  w h o  tried  th e case is still available, 
h e  w ill deal w ith  th e o th er  m a tters o f  d e fen ce  raised in  th e  case  and 
record  his verd ict. I t  is open  to  h im  if  he so desires to  h ear fu rth er 
argum ent on  these m atters raised . I f  th e M agistra te  w h o  tried  th is case 
is n ot available th e case  w ill b e  tried  de novo.

Set aside.


