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Present: W o o d R e n t o n J. 

S E T H U K A V A L A R v. M U T T U V E L U et el. 

461-463—P. G. Batticoloa, 34,561. 

Sale of arrack under proof—Liability of renter for act of salesman. 

Where a salesman in a tavern sold arrack containing less than 
27 per cent, of proof spirit— 

Held, tha t the renter w a s gui l ty of a n offence under section 33 
of Ordinance N o . 12 of 1891, although he had n o knowledge of the 
condition of the arrack. 

fj^ H E fac t s appear from t h e j u d g m e n t . 

A. St. V. Jayewardene, for first and s e c o n d accused , a p p e l l a n t s . 

H. J. G. Pereira, for t h e third accused , appe l lant . 

N o appearance for respondent . 

J u l y 14, 1913. WOOD RENTON J . — 

T h e first and second accused-appe l lants h a v e b e e n c o n v i c t e d a s 
s a l e s m e n , and t h e third accused-appe l lant h a s b e e n c o n v i c t e d a s 
renter, of t h e sa l e of spir i tuous l iquor conta in ing l e s s t h a n 27 per 
cent , of proof spirit , i n contravent ion of s ec t ion 3 3 A of Ordinance 
N o . 12 of 1891 . I wi l l dea l first, and briefly, w i t h t h e c a s e of t h e 
s a l e s m e n . That t h e y were s a l e s m e n a t t h e tavern in q u e s t i o n 
a n d t h a t t h e y were se l l ing under-proof arrack are fac t s a s t o w h i c h 
there is n o serious contes t . Their m a i n d e f e n c e at t h e trial a n d 
here in appeal h a s b e e n t h a t t h e y ac ted w i t h o u t mens rea, a n d t h a t 
t h e under-proof character of the arrack w a s d u e t o t h e f a c t t h a t t h e 
tavern had b e e n i n u n d a t e d for several d a y s b y f loods, and t h a t 
t h e barrel conta in ing t h e arrack in ques t ion h a d , w i t h o u t a n y fau l t 
on their part , b e e n sa turated w i t h w a t e r . T h e l earned P o l i c e 
Magis tra te h a s re jec ted th i s de fence o n t h e e v i d e n c e , a n d I a m n o t 
prepared t o say t h a t h e i s wrong . T h e e v i d e n c e d o e s n o t s h o w 
t h a t t h e barrel in ques t ion w a s exposed t o w a t e r under c i r c u m ­
s t a n c e s w h i c h c a n a c c o u n t for t h e under-proof condi t ion of t h e 
spirit conta ined in i t . Moreover , t h e p e o n w h o . se i zed t h e barrel 
said t h a t it w a s perfect ly w h o l e at t h e t i m e of i t s se izure . B e t w e e n 
t h e t i m e of i t s se izure and t h e s u b s e q u e n t proceed ings i n Court i t 
h a d in s o m e w a y b e e n perforated. There i s a l s o t h e c i r c u m s t a n c e 
t h a t , a l though t h e floods h a d abated b y t h e m i d d l e of J a n u a r y , a n d 
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1013. t h e barrel w a s not se ized till t h e midd le of March, i t contained the 
under-proof arrack stil l . T h e appeals of t h e first a n d second 
accused m u s t fail . 

A s regards t h e third accused , t h e case s tands in a s o m e w h a t 
different posit ion. H e is t h e renter, and t h e Pol ice Magistrate 
h a s found t h a t h e had n o knowledge of t h e condit ion of t h e arrack, 
a n d t h a t so far as h e w a s concerned there had been no wilful 
misconduct . D o e s t h a t c ircumstance operate as a de fence? T h e 
Po l i ce Magis trate has answered t h a t ques t ion in t h e negat ive , and 
I think t h a t h e i s r ight . I t has b e e n held by t h e Supreme Court 
in t h e case of Peries v. Perera,1 and the decis ion is spported by 
n u m e r o u s E n g l i s h authorit ies , t h a t whi l e the m a s t e r is generally 
not cr iminal ly l iable for t h e act of his servant, such a l iability m a y 
b e i m p o s e d b y the Legis lature , and has been imposed by the language 
of sec t ion 4 0 of Ordinance N o . 10 of 1844, which provides that " it 
shal l not be lawful for any person t o draw any toddy " in certain 
specified w a y s . Sec t ion 33A of Ordinance N o . 12 of 1891 c o m m e n c e s 
w i t h a prohibition of t h e s a m e character. I t says t h a t " i t shal l 
n o t b e lawful for any person to sell , or to expose or to keep for 
s a l e , " under-proof spirit. Mr. H . J . C. Pereira, however , w h o argued 
t h e appeal , sought t o d i s t inguish these t w o e n a c t m e n t s on t h e 
ground. t h a t sect ion 33A deals only w i t h a m o d e of adulteration, 
wh i l e sect ions 3 1 , 32 , and 3 3 , wh ich deal specifically wi th adultera­
t ion , c learly recognized good fai th as a defence . This is an ingenious 
argument , a n d i t impressed m e considerably at first. B u t w h e n 
sec t ion 31 is c lose ly e x a m i n e d , it wil l b e s e e n t h a t t h e defence of 
good fai th is recognized only on behalf of the person w h o sel ls or 
k e e p s or exposes for sale t h e adulterated liquor. T h e word " know­
ing ly " is not inserted in the c lause which deals w i t h t h e actual 
adulterat ion. I n sect ion 33A t h e Legis lature , w i t h sect ion 31 
before i t , h a s o m i t t e d t h e word " k n o w i n g l y , " and h a s express ly 
and w i t h o u t qualification prohibited t h e th ing itself. Moreover, 
there is reason for t h e dist inct ion. I t would b e very hard t o hold 
t h a t a person w h o had taken no part in the actual adulteration of 
l iquor—an adulterat ion w h i c h m i g h t not b e capable of being 
i m m e d i a t e l y and readily t e s t e d — i s responsible for w h a t h e had not 
sanct ioned . On t h e other hand , t h e clear object of sect ion 33A 
i s t o prohibit under-proof spirit f rom be ing sold, and the renter has 
a t h i s disposal m e a n s of ascertaining whether or not that prohibition 
i s be ing g iven effect t o in t h e taverns under h i s control. I t is 
imposs ib le here t o ignore t h e fact t h a t , whi l e th i s under-proof spirit 
w a s on sa le in t h e tavern in quest ion by t h e middle of January , 
i t s c o n t e n t s remained u n d e t e c t e d t i l l i t w a s se ized in t h e midd le of 
M a r c h . I hold t h a t t h e appeal, fai ls as regards t h e third accused 
a l so . 

WOOD 
RENTON J . 

Sethukavalar 
e. Mvttuvelu 

Appeal dismissed. 
1 (1912) 15 N. L. R. 197. 


