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S . G. 2192/6S— M . C. Mallakam, 4700

Prevention of Social Disabilities Act No. 21 oj 19-57— Validity and scope o f Sections 
2 and 3— Temple entry—Discrimination on grou n d  of caste— Punishability—  
Ceylon (Constitution) Order in Council (Cap. 379), s. 29 (2) (d)— Interpretation 
and effect of Tesawalamai Regulation (Cap. 63), s. 1—Abolition o f Slavery 
Ordinance (Cap. 70)— Trusts Ordinance (Cap. 72), s. 99—Interpretation of 
statutes—Inconsistency between two statutes— Inference of abrogation p r o  ta n to  
of the earlier statute.

T h e  a p p e lla n t , a  H in d u  b y  re lig io n , o n  1st J u ly  1963 p r e v e n te d  o n e  M . S ., 
a lso  a  H in d u  b y  r e l ig io n  b u t  so c ia lly  o f  a  lo w e r  ca ste , f r o m  e n te r in g  t h e  inn er 
c o u r ty a rd  o f  th o  M a v id d n p u ra m  T e m p le  fo r  th e  p u r p o s e  o f  w o r s h ip p in g . H e  
a c te d  w ith  th e  a u t h o r it y  o f  th o  H ig h  P r ie s t  o f  th o  T e m p le , a n d  h is  r e a s o n  fo r  
d o in g  so  w as th a t  M . S . b e lo n g e d  t o  th e  P a lla  c a s te , p e o p le  o f  w h ic h  ca ste , 
a c c o rd in g  t o  th o  r e lig io u s  u sa ge  a n d  cu s to m , d id  n o t  e n te r  th e  in n e r  c o u r ty a r d  
a n d  w o rsh ip p e d  o n ly  f r o m  o u ts id e . H e  w a s  c o n v ic te d  o f  a n  o f fe n c e  u n d e r  
s e c t io n  2  (rea d  w it h  s e c t io n  3  ( b ) ) o f  th o  P re v e n t io n  o f  S o c ia l D is a b il i t ie s  A c t  
N o . 21 o f  1957.

I n  th o  p re s e n t  a p p e a l  th e  a p p e lla n t  c o n te n d e d  th a t  th o  P r e v e n t io n  o f  S ocia l 
D isa b ilit ie s  A c t  o f  1957 w a s  in v a lid , o r  in o ffe c tiv o , f o r  e ith e r , o r  b o t h ,  o f  tw o , 
rea son s , viz. (1 ) th a t  t h e  A c t  co n tra v e n e d  s e c t io n  2 9  (2 ) (d) o f  t h e  C e y lo n  
(C o n stitu tio n ) O r d e r  in  C o u n cil (C ap . 379), (2 ) th a t  th e  g o v e r n in g  p r o v is io n  in  
r e la tio n  t o  c u s to m a r y  r ig h ts  a n d  p riv ileges o f  th e  ca ste s  t o  w h ic h  t h e  a p p e lla n t  
a n d  M . S . b e lo n g e d  w a s  s e c t io n  4 o f  th e  T esa w a la m a i R e g u la t io n  (C a p . 63 ), 
a n d  th a t  th is  w a s  n o t  d is p la ce d  o r  o v e r r id d e n  b y  th e  1957 A c t .

Held, (i) th a t , u p o n  th e  e v id e n ce  le d  r e g a r d in g  th e  o r g a n is a t io n  a n d  
c o n s t itu t io n  o f  th o  M a v id d a p u ra m  T e m p le  (a  p u b lic  c h a r ita b le  r e lig io u s  tru st), 
i t  c o u ld  n o t  b e  s a id  t h a t  th e  P re v e n t io n  o f  S ocia l D is a b ilit ie s  A c t  w a s  in v a lid  
b y  re a so n  o f  s e c t io n  2 9  (2 ) (d) o f  th o  C o n stitu tio n .

(ii) th a t  e v e n  a s s u m in g  th a t  p rio r  t o  th e  P re v e n t io n  o f  S o c ia l  D isa b ilit ie s  
A c t  th e  T esa w a la m a i R e g u la t io n  (C a p . 63) a p p lie d  t o  a n d  g a v e  le g is la t iv e  
sa n ctio n  t o  s u ch  H in d u  cu s to m a ry  re lig iou s  u sages as  w e r e  in v o lv e d  in  the 
p re se n t  ca se , th e  r e a l q u e s t io n  w as w h e th e r  th e se  u sa g es  s u r v iv e d  t h o  A c t  o f  
1957.

(iii) th a t  th e  P r e v e n t io n  o f  S ocia l D isa b ilit ie s  A c t  d id  n o t  m e r e ly  p ro h ib it , 
fo r  th e  fu tu re , t h e  im p o s it io n  o f  fresh  soc ia l d isa b ilit ie s  b u t  a s  f r o m  its  dot©  
m a d e  illeg a l th e  im p o s it io n  o f  a n y  so c ia l d is a b ility  b y  r e a s o n  o f  c a s t e  u p o n  
a n y  p erson . S e c t io n  3 o f  th e  A c t  “  b r in g s  w ith in  t h o  d e fin it io n  o f  im p o s in g  
a  soc ia l d is a b il i t y  a c t s  o f  p re v e n tio n  o r  o b s t r u c t io n , w h ic h  c a n  o n ly  o c c u r  
a fte r  th o  A c t  c o m e s  in t o  f o r c e ;  a n d  it  is  q u ite  ir r e le v a n t  t h a t  s im ila r  a c ts  
m a y  h a v e  o c c u r re d  b e fo re . S u ch  a c ts  are  d ir e c t ly  m a d e  i l le g a l. T o  m a k e  
th em  lega l i f  b a s e d  o n  s o m e  p re -e x is t in g  a u th o r ity , th e  a d d it io n  o f  q u a lify in g  
w o rd s  w o u ld  b e  n e e d e d  : n o  su ch  w o r d s  are  c o n t a in e d  in  t h e  s e c t io n  ’ ’
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(iv )  th a t  s e c t io n  4  o f  th o  T e sa w n la m n i R e g u la t io n  (C ap . G3) w a s  pro lanto 
rep ea led  b y  th o  p a ss in g  o f  t h o  P r e v e n t io n  o f  Socia l D is a b ilit i  s  A c t .  I t  is  a  
w ell s e tt le d  ru le  o f  in te r p r e ta t io n  t h a t  i f  the  p ro v is io n s  o f  a  la te r  e n a c t m e n t  
a re  so  in con s isten t  w ith  o r  r e p u g n a n t  t o  th o  p rov is ion s  o f  a n  e a r lie r  o n e  t h a t  
th e  tw o  c a n n o t  s ta n d  t o g e t h e r , th e  e a r lie r  is a b rog a ted  b y  th e  la te r . “  T h e  
firm  lan gu age  o f  s e c t io n s -2  a n d  3 o f  th o  A c t  o f  1957, as its  o w n  w o r d in g  s h o w s , 
is  in con s is ten t  in  th e  fu l le s t  se n so  w ith  th o  su rv iva l o f  r ig h ts  t o  p :e v e n t  a 
p erson , b y  reason  o f  c a s te , f r o m  e n te r in g  in  o r  w o rsh ip p in g  a t  a n y  p la c e  o f  
w orsh ip  t o  w h ich  fo l lo w e r s  o f  th a t  r e lig io n  h a ve  access, w h e th e r  o r  n o t  s u ch  
r igh ts  a ie  fo u n d e d  o n  c u s t o m  o r  r e g u la t io n  o r  on  a c o m b in a t io n  o f  b o t h . I t  is 
th o  p recise  n e g a tiv e  o f  w h a te v e r  p o s i t iv e  a u th o r ity  p re v io u s ly  e x is t e d  ” .

Obiter: T h o  e x c lu s io n  w h ic h  is m a d o  illegal b y  se c t io n s  2  a n d  3 (6 ) o f  th e  
P re v e n tio n  o  S oc ia l D is a b il i t ie s  A c t  is e x c lu s io n  b y  rea son  o f  th e  c a s te  o f  th e  
p erson  e x c lu d e d . E x c lu s io n  o f  fo l lo w e r s  o r  w orsh ip p ers , fr o m  p la c e s  o f  w o r s h ip  
w ith in  a  T e m p le  o n  re lig io u s  g r o u n d s  u n con n ected  w ith  c a s te , f o r  e x a m p le  
e x c lu s io n  o f  a ll e x c e p t  th o  H ig h  P r ie s t  fr o m  the M oo la is ta n a m , a re  u n a f fe c t e d  
b y  th o  A c t .

Z i P P E A L ,  w ith  sp e c ia l le a v e , f r o m  a  ju d g m en t o f  th e  S u p r e m e  C o u r t  
re p o rte d  in (1969) 72 N . L . R . 54.

0 . Suntharalingam (a p p e lla n t ) ,  in  p erson .

E. F . N . Gratiaen, Q.G., w ith  R . K . llandoo an d  H . de Silva, f o r  th e  
com p la in a n t-resp on d en t.

Cur. adv. vult.

O ctob er  6, 1971. [Delivered by  L o r d  W il b e r f o h c e ]—

T h e  ap p ella n t, b y  sp e c ia l le a v e , ap p ea ls against h is  c o n v ic t io n  o f  a n  
o ffen ce  u n der se c t io n  2  (r e a d  w ith  section  3 (b) )  o f  th e  P r e v e n t io n  o f  
S ocia l D isa b ilities  A c t  1957 in  re sp e c t  o f  w hich h e w a s s e n te n c e d  t o  a 

■fine o f  R s . 50. H is  a p p e a l f r o m  th e  M agistra te ’ s C o u r t  o f  M a lla k a m  
to  th e  S u prem e C o u rt  w a s d ism isse d .

T h e  fa c ts  are  th a t  th e  a p p e lla n t , a  H in d u  b y  re lig ion , o n  1 s t  J u ly  1968  
p rev en ted  on e  M u ru gesu  S in n ia h , a lso  a H indu  b y  r e lig io n  b u t  s o c ia lly  
o f  a low er  caste , fr o m  e n te r in g  th e  in n er cou rty ard  o f  th o  M a v id d a p u r a m  
T em p le  fo r  th e  p u rp o s e  o f  w o rs h ip p in g .

T h e  ap pellan t, w h o  a c te d  w ith  th e  a u th or ity  o f  th e  H ig h  P r ie s t  o f  th e  
T em p le , used n o  f o r c e : th o  M a g is tra te  a ccep ted  h is  e v id e n c e  t h a t  h e 
ex clu d ed  S inn iah  in o r d e r  to  p r e v e n t  b lood sh ed  a n d  h e ld  th a t  b is  p re se n ce  
p rev en ted  an  u g ly  s itu a t io n  e r u p t in g  w ith  v io len ce . H o  fo u n d  h o w e v e r  
th at th e ap p e lla n t p r e v e n te d  S in n ia h  from  en tering  th e  in n e r  c o u r t y a r d  
b y  m ason  o f  his ca ste  : S in n ia h  b e lo n g e d  to  the P a lla  c a s te  w h ich , a s  th e  
M agistrate  fo u n d , w o rs h ip p e d  fr o m  ou tside, th is  b e in g  t h e  re lig io u s  
usage and  cu s to m  o f  th o  p e o p le  o f  his caste.
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T h e  re le v a n t  p o r t io n s  o f  th e  P rev en tion  o f  S o c ia l D isa b ilit ie s  A c t  1057 
are th e  f o l lo w in g :

T H E  P R E V E N T I O N  O F  S O C IA L  D I S A B I L I T I E S  A C T ,
N o . 21 O F  1957

"  A n  A c t  t o  p r e v e n t  th e  im p osition  o f  S o c ia l d isa b ilit ie s  o n  a n y  
p erson s b y  r e a so n  o f  th e ir  caste .

*  *  *  *  *  *

“  2 . A n y  p e r s o n  w h o  im p oses a n y  soc ia l d is a b il it y  o n  a n y  o th e r  
p e rso n  b y  re a so n  o f  su ch  o th e r  p erson ’s c a s te  sh a ll b e  g u il ty  o f  an 
o ffe n ce  a n d  sh a ll, o n  c o n v ic t io n  a fter su m m a ry  tr ia l b e fo r e  a  M ag istra te , 
b e  lia b le  t o  im p r is o n m e n t  o f  e ith er  d escr ip tion  fo r  a te rm  n o t  e x ce e d in g  
s ix  m o n th s  o r  t o  a fin e  n o t  e x ceed in g  on e  h u n d re d  ru p ees .

“  3. F o r  t h e  p u r p o s e  o f  section  2, a  p e r so n  sh a ll b e  d e e m e d  to  
Im p o se  a  so c ia l d is a b il it y  o n  an y  o th er  p e rso n —

“  (a ) i f  h e  p r e v e n ts  o r  o b s tru cts  such  o th e r  p e r so n  fr o m  o r  in —

"  (i) b e in g  a d m itte d  as a  s tu d e n t to ,  o r  b e in g  e m p lo y e d  
as  a  te a ch e r  in , an y  e d u ca tio n a l in s t itu t io n  . . .

“  (6) i f  h e  p r e v e n ts  o r  o b s tru cts  such  p e rso n , b e in g  th e  fo llo w e r  o f  
a n y  re lig io n , fr o m  or  in en ter in g , b e in g  p re se n t in , o r  
w o r s h ip p in g  a t  a n y  p la ce  o f  w o rsh ip  t o  w h ic h  fo llo w e rs  o f  
t h a t  r e lig io n  h a v e  access . . . ”

I t  is  c lea r , o n  t h e  M a g is tra te ’s findings, th a t  th e  a c t io n  o f  th e  a p p e lla n t 
fe ll d ir e c t ly  w ith in  s e c t io n  2  as read w ith  s e c t io n  3 ( b ) :  th e  a p p e lla n t 
d id  n o t  s u b m it  o th e rw is e .

H e  c o n te n d e d  h o w e v e r  th a t  th e 1957 A c t  w as in v a lid , o r  in e ffe ct iv e , 
fo r  e ith er , o r  b o t h ,  o f  t w o  reason s :

1. T h a t  i t  c o n tra v e n e s  section  2 9 (2 ) (d) o f  th e  C e y lo n  (C o n st itu tio n ) 
O rd er  in  C o u n c il (C . 3 7 9 ).

2 . T h a t  t h e  g o v e r n in g  prov ision s in  re la t io n  t o  c u s to m a ry  r igh ts 
a n d  p r iv ile g e s  o f  th e  castes to  w h ich  th e  a p p e lla n t  a n d  S inn iah  
b e lo n g  is th e  T e sa w a la m a i R egu la tion  (C . 63 ) s e c t io n  4 , a n d  th a t  th is 
w as n o t  d is p la c e d  o r  ov e rr id d e n  by  th e 1957 A c t .

T h e  a p p e lla n t , in  h is  p r in te d  case, re ferred  a lso  t o  se c t io n  29 (2 ) (a) o f  
th e  C o n s t itu t io n  w h ich  e n a c ts  th a t n o  law' in  C e y lo n  sh a ll “  p r o h ib it  o r  
r e s tr ic t  th e  f r e e  e x e rc is e  o f  a n y  religion  B u t  th e  r e sp o n d e n t o b je c te d  
th a t  n o  r e fe re n ce  h a d  been  m a d e  to  th is p r o v is io n  in  th e  ju d g m e n ts  o f  
th e  C o u rts  below '. T h e  a p p e lla n t agreed th a t  th is  p o in t  h a d  n o t  been 
ta k e n  b y  h im  in  t h e  S u p re m e  C ourt. T h e  r e s p o n d e n t  a lso  a rg u ed  th at 
th e  e v id e n tia l m a te r ia l w 'hich w o u ld  be  requ ired  i f  i t  w e re  t o  b e  con s id ered  
w as n o t  b e fo r e  e ith e r  C o u r t  o r  before  th e  B o a r d . T h e ir  L o r d sh ip s  w ere 
o f  o p in io n  th a t  s o  fu n d a m e n ta l a qu estion  as  o n e  w h ic h  c o n c e rn e d  th e
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co n s titu tio n a l v a l id i t y  o f  th e  1957 A c t , u n d er  th e  " f r e e  e x e rc ise  o f  
re lig ion  ”  p r o v is io n  o f  th e  C on stitu tion , c o u ld  n o t  b e  e n te r ta in e d  in  th e  
ab sen ce  o f  a n y  c o n s id e r a t io n  o f  it  b y  th e C ou rts  o f  C e y lo n , a n d  w ith o u t 
th e n ecessa ry  e v id e n c e  as t o  w hat is c o m p rised  in  C e y lo n  w ith in  th e  
ph rase “  th e  fr e o  e x e r c is e  o f  religion  A c c o r d in g ly  th e y  u p h e ld  th e  
re sp o n d e n t ’s o b je c t io n  a n d  a llow ed  a rg u m en t o n ly  o n  th e  t w o  p o in ts  
sta ted  a b o v e .

T h e ir  L o r d s h ip s  d e a l firs t  w ith  th e C o n s t itu tio n a l o b je c t io n .  T h e  
re leva n t p r o v is io n s  o f  th e  O rd er  in  C ou n cil are th e  fo l lo w in g  :

“  29. (1 ) S u b je c t  t o  th e  prov is ion s  o f  th is  O rd er , P a r lia m e n t  shall 
h a v e  p o w e r  t o  m a k e  la w s  fo r  th e  peace , o r d e r  a n d  g o o d  g o v e r n m e n t  
o f  th e  Is la n d .

(2 ) N o  su ch  la w  sh a ll—

* * * * * *

(id) a lte r  th e  c o n s t it u t io n  o f  a n y  re lig iou s  b o d }-  e x c e p t  w ith  th e  
c o n s e n t  o f  th e  g o v e rn in g  a u th o r ity  o f that b o d y ,  so , h ow ev er, 
th a t  in  a n y  case  w here a relig ious b o d y  is  in c o r p o r a te d  b y  
la w , n o  s u c h  a lte ra tion  shall bo  m a d e  e x c e p t  a t  th e  req u est 
o f  th e  g o v e r n in g  a u th o r ity  o f  th a t  b o d y  : . • . . "

T h ese  p r o v is io n s  a r e  t o  b e  ap p lied  in  th e  lig h t  o f  th e  w ell k n o w n  
p rin cip le  th a t  “  u n less  . . it b ecom es c lear  b e y o n d  re a so n a b le  d o u b t
th at th e le g is la t io n  in  q u e st io n  transgresses th e  lim its  la id  d o w n  b y  th e  
o rg a n ic  la w  o f  th e  C o n s t itu t io n , it m u st be  a llo w e d  t o  s ta n d  as th e  tru e  
expression  o f  th e  n a t io n a l  w ill ”  (Shell Company of Australia v. Federal 
Commissioner of Taxation [1931 ] A .C . 275, 29S, c it in g  I s a a c s  J . ) . 1

T h e  e v id e n ce  as  t o  th e  organ isation  o f  th e  M a v id d a p u r a m  T e m p le  
consisted  o f  c e r ta in  o r d e r s  o f  th e  Suprem e C ou rt a n d  o f  th e  D is t r ic t  C ou rt 
o f  Ja ffn a  in  a n  A c t i o n  N o . 16C0S m ade betw een  S th  N o v e m b e r  1949 an d  
20th  N o v e m b e r  19 54 . O n  th e  la tter  d a te  th e D is t r ic t  C o u r t  m a d e  a final 
ord er  a p p ro v in g  a  S c h e m e  o f  M anagem ent fo r  th e  T e m p le . T h is  O rder 
d eclared  th a t  th e  T e m p le  an d  all its p ro p e rt ie s  c o n s t it u t e d  a  p u b lic  
cha ritab le  re lig io u s  tr u s t  u n d er  section  99 o f  th e  T r u s ts  O rd in a n ce , N o . 9 
o f  1917 (C . 7 2 ) : t h a t  o n e  S u b ram an iak uruk k a l D u r a is a m y  K u r u k k a l w as 
the h e re d ita ry  tr u s te e  a n d  h igh  priest o f  th e T e m p le , a n d  a fte r  h im  his 
h e ir s ; th a t th e  T e m p le  a n d  its  tem pora lities sh o u ld  v e s t  in  th e  h ered ita ry  
tru stee  a n d  h is  su c ce s so r s  in  title . S o  far as th ese  p r o v is io n s  are  c o n ­
cern ed  th ere is n o  b a s is  f o r  con ten d in g  th a t a n y th in g  in  th e  A c t  o f  1957 
im p in ged  u p o n  th e m  o r  p re v e n te d  them  from  c o n t in u in g  t o  h a v e  e ffect . 
T h e  a p p e lla n t h o w e v e r  re lied  upon  a fu rth er p r o v is io n  (c o n ta in e d  in th e 
O rder o f  th e  D is t r ic t  C ou rt o f  20th  N o v e m b e r  19 54 ) th a t  h e  (s .c . th e  
h ered itary  tru ste e  a n d  h ig h  priest) shall be  r e sp o n s ib le  f o r  th e  p rop er  
co n d u c t  a n d  p e r fo r m a n c e  o f  th e  p oo ja h s  ” .

1 (1931) A.C. 275, 293.
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T h e  a p p e lla n t ’ s  a rg u m e n t w as th a t  a d m is s io n  o f  p erson s  o f  th e  d e p re sse d  
c lasses , o f  th e  F a lla  ca ste  in  p a rticu la r , w o u ld  re su lt  in  a d e filem en t w h ich  
w o u ld  m a k e  p e r fo rm a n ce  o f  th e  p o o ja h s  im p o ss ib le . B u t  th e ir  L o r d s h ip s  
a r e  in  a g re e m e n t w ith  th e  M ag istra te  a n d  w ith  th e  Supreme C o u r t  b o t h  
o f  w h o m  h e ld  th a t  th is  is n o t  a  m a tte r  w h ic h  w o u ld  a ffe c t  th e  c o n s t it u t io n  
o f  th e  T e m p le  w ith in  th e  m ea n in g  o f  s e c t io n  2 9 ( 2 ){d) o f  th c C o n s t itu t io n . 
T h e y  sh o u ld  a d d  th a t  th e y  a r c  n o t , in  a n y  e v e n t , sa tis fied  th a t  th e  
n e ce s s a r y  fa c tu a l p rem ise  w as e s ta b lish e d  b y  th e  ev id e n ce , a n d  th e r e  
w a s  n o  fin d in g  t o  th a t  e ffe c t  b y  t h e  lea rn ed  M a g istra te .

T h u s  th e  A c t  o f  1957 ca n n o t be  sa id  to  b e  in v a lid  b y  reason  o f  s e c t io n  
29  (2 ) (cl) o f  th e  C on st itu tio n .

T h e ir  L o r d s h ip s  co n s id e r  n e x t  th e  a lte r n a t iv e  su bm ission  o f  th e  
a p p e lla n t  b a se d  u p o n  th e  T csa w a la m a i, s e c t io n  4  o f  w h ich  is in  t h e  
fo l lo w in g  te rm s :

“  4 . A l l  q u estion s  th a t  re la te  t o  th o s e  r ig h ts  a n d  p r iv ile g e s  w h ic h  
su b s is t  in  th e  sa id  p r o v in c e  b e tw e e n  th e  h ig h e r  castes, p a r t ic u la r ly  
t h e  V e il a les, o n  th e  o n e  h a n d , a n d  th e  lo w e r  castes , p a rt icu la r ly  th e  
C o v ia s , N a llu a s , a n d  P a llu as , o n  th e  o th e r , sh a ll b e  d e c id e d  a c c o r d in g  
t o  th e  sa id  cu s to m s  a n d  th e  a n c ie n t u sa g es  o f  th e  p r o v in c e . ”

T h r e e  q u e st io n s  a r c  in v o lv e d  : first, w e re  th e  re le v a n t  caste  d is t in c t io n s  
r e la t in g  t o  e n tr y  to  o r  e x c lu s io n  fr o m  H in d u  T e m p le s , o r  p o r t io n s  o f  
H in d u  T e m p le s , p a r t  o f  th e  r ig h ts  a n d  p r iv ile g e s  re fe rred  to  in  s e c t io n  4  
o f  th e  T e sa w a la m a i a n d  w h ich  u n d er  th a t  se c t io n  w ere  t o  b e  d e c id e d  
a c c o r d in g  to  th e  cu s to m s a n d  a n c ie n t  u sa g es  o f  th e  J a ffn a  P r o v in c e .  
S e c o n d  : d id  th e  A c t  o f  1957 h a v e  a n y  e f fe c t  u p o n  p re -e x is tin g  s o c ia l  . 
d is a b ilit ie s , o r  d id  i t  o n ly  re la te  to , a n d  m a k e  illega l, fresh  d isa b ilit ie s  
im p o s e d  a fte r  it  ca m e  in to  fo rce . T h ird , d o e s  th e  A c t  o f  1957 p r e v a il  
o v e r  th e  c u s to m a ry  r ig h ts  a n d  p r iv ile g e s  r e fe rre d  to  in  se c tion  4  o f  th e  
T e sa w a la m a i R e g u la t io n  an d , in  p a rt icu la r , d o e s  i t  p r o h ib it  th e  m a k in g  
o f  c a s te  d is t in c t io n s  re la tin g  t o  e n tr y  t o  o r  e x c lu s io n  fr o m  H in d u  
T e m p le s .

O n  th e  first p o in t , it  w as su b m itte d  b y  C ou n se l fo r  th e  re s p o n d e n t , 
in  a n  in te re s t in g  a rg u m en t, th a t  d is t in c t io n s  o f  ca ste  in  m a tte r s  o f  
r e lig io n , w e re  n o t  d e a lt  w ith  o r  p r e se rv e d  b y  th e  T esa w a la m a i a t  a ll.
I t  w a s  p o in te d  o u t  th a t  se c t io n  V I I I  o f  th e  T esa w a la m a i, in  w h ic h  
m e n t io n  is m a d e  o f  th e  fo u r  d ep ressed  castes , is  a  s e c t io n  d e a lin g  
e x c lu s iv e ly  w ith  s la v e ry . “  T h e  s lav es  o f  th is  c o u n tr y  ”  it  sta tes  “  a re  
d iv id e d  in t o  fo u r  castes, viz. K o v iy a r s , C lia n d a rs , P a lla rs  a n d  N a la v a r s  
I t  d e s cr ib e s  th e  d u tie s  a n d  o b lig a tio n s  o f  th e se  ca stes , a n d  sta tes  th a t  th e  
la t t e r  tw o  a re  s laves from th e ir  o r ig in  a n d  re m a in  s o  “  till th e  p r e se n t  
t im e  T h e  s ta tu s  o f  s la v e ry  in  C e y lo n  w a s a b o lis h e d  in  1S44 (O rd in a n c e  
N o .  2 0 , 2 0 th  D e ce m b e r  1844) a n d  all la w s  a n d  o rd in a n ce s  to le ra t in g  
s la v e r y  w e re  rep ea led . F ro m  th en  o n , a n d  a t  th e  p re se n t t im e , s o  it  w a s 
a r g u e d , th e  T esa w a la m a i ceased  t o  c o n t a in  a n y  s ig n ifica n t p r o v is io n  
r e la t in g  t o  ca ste  : th e  p resen t R e g u la t io n  (1 9 5 6  R e v is io n )  a p p e a rs  in  fa c t
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o n ly  t o  c o n ta in  o n e  re fe ren ce  t o  ca s te  a t  a ll, P a r t  I I ,  p a ra . 7 , d ea lin g  
w ith  a d o p t io n .  T h u s  th ere  is n o  w a rra n t fo r  su p p o s in g  th a t  su ch  re lig iou s  
c u s to m s  a s  m a y  e x is t  a m o n g  H in d u s, a n d  w h ic h  a re  b a sed  u p on  ca ste , 
a re  v a l id a t e d  b y  th e  T esa w ala m ai R e g u la t io n . I t  is  tru e  th a t  re lig iou s  
u sages h a v e  b e e n  u p h e ld  b y  th e  C o u rts  o f  C e y lo n — see  KnruHal v. 
Nuranny 1 C .L .R .  o f  C ey lon  1910, V o l . I I ,  p . 1S2, w h ere  a n  in ju n c t io n  
e x c lu d in g  p e rso n s  o f  th e  b a rb e r  ca ste  f r o m  a  T e m p le  w as g ra n ted . B u t  
th is  c a s e  s u p p o r ts  th e  resp on d en t ra th e r  th a n  th e  a p p e lla n t, f o r  i t  w a s 

- n o t  b a s e d  u p o n  a n y  regu la tion  p re v a ilin g  in  C e y lo n , b u t u p o n  th e  r ig h ts  
o f  t h e  m a n a g e rs . A  p ro p r ie ta ry  o r  q u a s i-p r o p r ie ta r y  r ig h t  is  q u ite  a 
d iffe r e n t  th in g  f r o m  a  r ig h t v a lid a te d  b y  re g u la t io n , a n d  is  o n e  w h ich  
th e re  w o u ld  b e  n o  d iff icu lty  in  h o ld in g  t o  b e  a b r o g a t e d  b y  th e  A c t  o f  
1957 .

T h e  a p p e lla n t , in  an sw er t o  th is  a rg u m e n t , p o in te d  o u t  th a t se c t io n  4  
o f  th e  T e sa w a la m a i R e g u la t io n  co n ta in s  n o  e x p re s s  re fe ren ce  to  ca ste  a s  
su ch . I t  r e fe rre d  to  cu stom s a n d  a n c ie n t  u sag es . T h e  w o rd  “  c a s te  ”  
is a  fo r e ig n  w o r d  in  C ey lon  : w h a t is  in  is su e  in  th is  case  is a  v e r y  
a n c ie n t  b o d y  o f  r e lig io u s  usage, u n c o m ie c t c d  w ith  th e  sta tu s  o f  s la v e ry . 
I t  w a s  th e se  r e lig io u s  usages w h ich  'w ore in te n d e d  to  be  v a lid a te d  o r  
g iv e n  s t a t u t o r y  re co g n it io n  b y  th e  T e sa w a la m a i R e g u la t io n .

T h e ir  L o r d s h ip s  d o  n o t  th in k  i t  n e ce s sa r y  in  th is  a p p e a l to  d e c id e  
b e tw e e n  th e s e  t w o  co n ten tion s . In d e e d  t h e y  w o u ld  be  re lu c ta n t t o  d o  
so  w it h o u t  m u c h  d e e p e r  research  in to  th e  h is t o r y  o f  th e  T esa w a la m a i 
on  t h e  o n e  h a n d  a n d  o f  H in d u  re lig io u s  u sa g es  in  C ey lon  on  th e  o th e r . 
T h e y  w ill a s su m e  fo r  th e  p resen t p u rp o se s , a s w a s  th e  v ie w  o f  th e  le a rn e d  
M a g is tra te , t h a t  p r io r  t o  th e  A c t  o f  1957 th e  T esa w a la m a i R e g u la t io n  
a p p lie d  t o  a n d  g a v e  leg is la tive  sa n c tio n  to  su ch  H in d u  c u s to m a ry  re lig io u s  
u sa g es  as  a re  in v o lv e d  in  th e  p resen t ca se . T h e  rea l q u estion  is  w h e th e r  
th e se  s u r v iv e d  t h e  A c t  o f  1957.

T h e ir  L o r d s h ip s  are  c learly  o f  op in io n  (th is  is th e  se co n d  p o in t  m e n tio n e d  
a b o v e )  th a t  th e  A c t  o f  1957 d id  n o t  m e r e ly  p r o h ib it ,  f o r  th e  fu tu re , th e  
im p o s it io n  o f  fr e sh  soc ia l d isab ilit ies  b u t  as f r o m  its  d a te  m a d e  ille g a l 
th e  im p o s it io n  o f  a n y  soc ia l d is a b ility  b y  rea son  o f  ca ste  u p o n  a n y  p e r s o n . 
E v e n  i f  t h e  w o rd s  o f  section  2  ( “ a n y  p e r s o n  w h o  im p oses  a n y  so c ia l 
d is a b i l i t y  o n  a n y  o th e r  p erson  ” ) w ere  e q u iv o c a l ,  so  th a t  “  im p o s it io n  ”  
c o u ld  r e fe r  t o  so m e  n ew  bu rd en , s e c t io n  3  (w h ic h  is th a t  a p p lic a b le  
in  t h e  p re se n t case) p u ts  th e  m a tte r  b e y o n d  a n y  d o u b t . I t  b r in g s  
w ith in  t h e  d e fin it io n  o f  im p osin g  a  so c ia l d is a b il it y  a c ts  o f  p r e v e n t io n  o r  
o b s t r u c t io n , w liich  can  o n ly  o c c u r  a fte r  th e  A c t  com es  in to  f o r c e ;  a n d  
i t  is q u it e  ir re le v a n t  th a t  s im ilar a c ts  m a y  h a v e  o c cu rre d  be fo re . S u c h  
a c ts  a re  d ir e c t ly  m a d e  illega l. T o  m a k e  th e m  legal i f  ba sed  o n  s o m e  
p r e -e x is t in g  a u th o r ity , th e  ad d it ion  o f  q u a l ify in g  w o rd s  w o u ld  b e  n e e d e d  : 
n o  su ch  w o rd s  are  co n ta in e d  in  th e  s e c t io n . T h e ir  L o rd sh ip s  a re  th e r e fo re  
a t  o n e  w ith  th e  learn ed  C h ie f J u s t ic e  in  d is a g re e in g  w ith  th e  e x p re ss io n  o f
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o p in io n  o f  T . S . F e r n a n d o  J .  in  Sevvanthinathan v. Xagulifigam  1 (19 60 ) 
69  N .L .R . 4 1 9 , w h ere  h e  sa id  th a t  he w as in clin ed  to  th e  v ie w  t h a t  th e 
A c t  o f  1957 o n ly  p r e v e n te d  th e  im p o sit io n  o f  n e w  d is a b ilit ie s .

F in a lty  (th e  th ir d  q u e s t io n ), ca n  sec tion  4  o f  th e  T e sa w a la m a i 
R e g u la t io n  su r v iv e  th e  p a ss in g  o f  th e  A c t  o f  1957 ? I n  th e ir  L o r d s h ip s  ’ 
o p in io n  it ca n n o t . T h e y  d o  n o t  co n s id e r  i t  p ro fita b le  t o  d is c u s s  w hether- 
e ith er  a n d  w h ich  o f  th e se  p ie ce s  o f  leg is la tion  w as s p e c ia l o r  g en era l. 
T h e y  fin d  i t  su ffic ie n t  t o  a p p ly  th e  w ell se tt le d  r u le  t h a t  i f  “  ‘  th e  
p ro v is io n s  o f  a  la te r  e n a c tm e n t  are  so  in con s isten t w ith  o r  r e p u g n a n t  
t o  th e p ro v is io n s  o f  a n  ea r lier  o n e  th a t  th e  tw o  c a n n o t  s t a n d  to g e th e r  ’ , 
th e  earlier is a b r o g a t e d  b y  th e  la t e r ;  ”  (M a x w e ll-o n  I n t e r p r e t a t io n  o f  
S ta tu te s  12th  e d it io n  (1 9 6 9 ) p p . 193 f f  a n d  cases c ite d ) . T h e  firm  la n g u a g e  
o f  section s  2 a n d  3 o f  t h e  A c t  o f  1957 , as its  o w n  w o r d in g  shows, 
is in con s isten t in  th e  fu lle s t  sen se  w ith  th e  su rv iv a l o f  r ig h ts  t o  p r e v e n t  
a  p erson , b y  r e a so n  o f  ca ste , f r o m  en ter in g  in  o r  w o r s h ip p in g  a t  a n y  
p la ce  o f  w orsh ip  t o  w h ich  fo llo w e r s  o f  th a t  re lig ion  h a v e  a c c e s s , w h e th e r  
o r  n o t  su ch  r ig h ts  a r e  fo u n d e d  o n  cu s to m  o r  r e g u la t io n  o r  o n  a 
co m b in a t io n  o f  b o th . I t  is th e  p re c ise  n e g a tiv e  o f  w h a te v e r  p o s it iv e  
a u th o r ity  p r e v io u s ly  e x is te d . I f  th ese  r igh ts  w ere v a lid a te d  b y  se c t io n  4 
o f  th e  T esa w a la m a i R e g u la t io n , s e c t io n  4  is pro tanlo r e p e a le d .

T h e  a p p e lla n t 's  a t ta c k  o n  th e  v a lid ity  o f  th e  1957 A c t  m u s t  th e r e fo re  
fa i l a n d  it  fo l lo w s  th a t  h is  c o n v ic t io n  m u st s ta n d . T h e ir  L o r d s h ip s  
w o u ld  o n ly  a d d , in  o r d e r  t o  a v o id  m isu n d erstan d in g , t h a t  t h e  e x c lu s io n  
w h ich  is m a d e  illeg a l b y  se c t io n s  2 a n d  3 (b) o f  th e  A c t  o f  1957  is 
e x c lu s io n  b y  rea son  o f  th e  ca ste  o f  th e  p erson  e x c lu d e d . E x c lu s io n s  o f  
fo llo w e rs  o r  w o rs liip p e rs , f r o m  p la ce s  o f  w orsh ip  w ith in  a  T e m p le  on  
re lig iou s  g ro u n d s  u n c o im e c te d  w ith  ca ste , fo r  e x a m p le  e x c lu s io n  o f  all 
e x c e p t  th e  H ig h  P r ie s t  fr o m  th e  M oo la ista n a m , are  u n a f fe c t e d  b y  th e 
A c t .

- T h e ir  L o rd sh ip s , fo r  th ese  reason s, w ill h u m b ly  a d v is e  H e r  M a je s ty  
t h a t  th is  a p p e a l b o  d ism issed .

Appeal dismissed.


