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1962 Present: Tambiah, J.

A. P. DBTGIHAM Y, Appellant, and, N . M. DON BAST IAN and 
another' Respondents

8. G. 711962—C. R. TangaUe, 18844

Court of Requests—Failure o f Court to fisc date to file answer— Invalidity of •proceedings 
thereafter—Refused of Court to set aside decree nisi—Defendants right to appeal— 
Ex parte order—Remedy o f party affected— “  Fined order ” — Courts Ordinance 
(Cap. 6), s. 36— Civil Procedure Code (Cap. 107), ss. 809 (3), 823 (2), 823 (6).

Where, in an action in the Court o f  Bequests, the Commissioner fails to fix 
a date to file answer, proceedings against the defendant thereafter in his 
absence are illegal and null and void. In such a case, an order refusing to set 
aside the decree nisi and making the decree absolute is appealable.

A  party affected by an ex parte order .of which he had no notice must apply 
in the first instance to the Court, which made the order, to rescind the order.

A p PEAL  from  an order o f the Court o f Bequests, TangaUe.

N. R. M. Daluwatte, for defendant-appellant.

Miss Suriya Wie&remasinghe, for plaintiffs-respondenta.

Cur. adv. wilt..

November 22,1962. T a m b ia h , J.—

The plaintiffs brought this action for declaration o f title to a right o f 
way along the defendant’s land. On 3rd July, 1961, summons was 
served on the defendant and she appeared in  Court. The following 
journal entry was made : .

“  Summons served on Defendant. Defendant present, answer after
survey. T . R . and Commission for 17/7/1961.”

The Commission, was returned to  Court on 16th o f . October, 1961 on 
which date the defendant was absent. The learned Commissioner o f 
Requests fixed the case for ex parte trial, which was held on 30th o f 
October, 1961 and decree nisi was entered declaring the plaintiffs entitled 
to  the right o f w ay claimed in the plaint.

Thereafter, the defendant made an application to set aside the order 
nisi made by  the learned Commissioner o f Requests and applied for time 
to file answer on the ground that, as no date to file answer was given by 
the Court, he could n ot file answer. The learned Commissioner o f 
.Requests refused the defendant’s application and made the decree nisi 
absolute on the 10th o f January, 1962. The defendant has appealed 
from  this order. . ..
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Certain preliminary objections were raised by counselfor the respondent. 
She contended that the order o f  the learned Cemimssiousr is not a 
"  final judgm ent ”  or "  an order Jaretag t i »  a ia ct o f  a S spl judgm ent " , 
w ithin the meaning o f section -36 -of-th e -Oonaets—Ordinaasce^Caji. 6) 
and, therefore, the appellant has no right o f appeal. She farther con
tended that this is an order for default o f  appearance within the meaning 
o f section S23 (6) o f the Civil Procedure Code, and, therefore, no appeal 
lies. I t  is convenient to  consider these objections last.

The journal entry o f 3rd July, 1961, referred to earlier, clearly shows 
that the answer was to he filed only after the Survey R eport and Commis
sion issued to the Surveyor ware returned. A fter the Commission was 
returned, it was the duty o f  the learned Commissioner o f Requests to 
have fixed a date for filing answer in  terms o f section 809 (3) o f the 
Civil Procedure Code (Cap. 107), which enacts, inter alia, th a t:

“  I f  the defendant shall deny the claim, he shall he called upon
to plead to the same forthwith, or within such tim e as the Court on
cause shown m ay allow. ”

Since the learned Commissioner had not fixed the date for filing 
answer, the defendant could not have filed his answer. The learned 
Commissioner, in the course o f his order, states “  Then a date was 
given for the return o f the Commission and on that date, on 16/10/61, 
when parties were to he inform ed o f the return o f the. Commission, the 
defendant was absent. N ow the position is that the defendant should 
have been present on all dates on which the case Was called, if she was 
vigilant about the action. On 16/10/61, she being absent, the Court 
could not inform her a date to file answer. She Was in default o f appear
ance on that day and I  do not think that there would have been any 
purpose in  the Court giving a date to file answer to a party who was, 
absent and who would not have noticed such inform ation. ”

I  am unable to  find any provision in the Civil Procedure Code which 
states that, on the date the Commission was due, the defendant should 
have been present. Even if the defendant was absent on the 16th of 
October, 1961, had the learned Commissioner o f Requests fixed a date 
to  file an answer, the defendant might have found out the date when 
answer is due by referring to the journal entries even on a later date. 
The learned Commissioner's failure to perform a statutory duty has 
resulted in  a denial o f natural justice to the defendant. I  hold that 
all proceedings from  the 16th o f October, 1961 are illegal and null and 
void.

The defendant quite properly made an application to the learned 
Commissioner o f Requests to rectify an order, made ex jparte, without 
proper notice to  hear. Indeed, the ordinary principle is that, where 
parties are affected b y  an order o f which they have had no notice, and 
which had been made behind their back, they m ust apply in the 
first instance to the court which made the ex parte prdm: to  rescind 
the order, on the ground that it  was improperly -glased sgajpst ihe®*
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(vide Gargiod v. Somasunderam Chetty1; Sayadoo Mohamado v. Mania 
AbubaJcars). In the instant case, therefore, the learned Commissioner 
o f Requests has erred in refusing to  vacate his order.

W hat is the test to be applied to  find out whether a particular order 
is an order having the effect o f a final order'within the meaning o f section 
36 o f the Courts Ordinance ? The question is by  no means easy to 
answer. In Vairaven Chetty v. UMtu Banda3 Jayewaidene A .J. (as 
he was then) was o f the view that “  a judgment or order which can 
be considered by a Court o f Appeal at a later stage o f the proceedings 
—that is, when the case is finally decided— does not fall within the 
term “  final judgment B ut it  is not possible to say that any order 
which can never be so brought up in appeal is not a final judgment.

The above dictum  o f Jayewardene A .J. in Vairaven CTietty’s case 
(supra), received the express approval o f Garvin S.P.J., (as he then 
Was) in the later case o f  Marilcar v. Dharmapala Unnanse4. In the 
instant case, I  am o f the opinion that the order o f the learned Commis
sioner o f Requests, refusing to  set’ aside his order and fixing the case 
for ex parte order and making the order nisi absolute, is a final’ order 
from  which an appeal lies to this Court. I f  the defendant does not 
appeal from  this order, he will not be in  a position to canvass it in  
any other proceeding. Even i f  .the defendant had no right o f appeal, 
I  would have acted in revision and set aside the orders o f the learned 
Commissioner o f  Requests.

Further objection was taken by  the counsel for the respondent that 
section 823 (6) o f the Civil Procedure Code is a bar to the hearing o f this 
appeal. This section is only a bar to an appeal against any judgment 
entered under section 823 (2) o f the Civil Procedure Code and thus it 
has no application where a  judge has proceeded with a case without 
service o f summons on a defendant (vide Jamis v. Dochinona 5) or where 
the peremptory provisions o f the Civil Procedure Code .enjoining an 
essential step taken by a judge to  ensure the administration o f the 
principles o f natural justice are flouted, as for instance, where a party 
was not given notice o f a date o f trial- (vide Charles Singho v. Simeon 
Singho 6), or where a judge has not fixed a date to file answer and 
proceeds to hear the case.

For these reasons, I  set aside the order o f the learned Commissioner 
o f Requests, dated 16th July, 1961, fixing the date for ex parte trial 
and all subsequent orders. I  remit this case before another Commissioner 
o f Requests, who, after fixing a date to file answer, w ill proceed from  
that stage.

Since the defendant herself had not been vigilant, I  order no costs 
in her favour, in the lower court, but she -is entitled to the costs 
o f this appeal.

Order set aside.

1 (1905) 9 N . L. B . 26 at 28—per Layard O.J. ‘  (1934) 36 N . L . B . 201 at 203.
2 (1926) 28 N . 4 - B . 58. 5 (1942) 43 N . L. B . 527.
2 (1924) 27 N . L. B . 55 at 67. • (1945) 46 N . L. B . 418.


