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Penal Code - Criminal misappropriation a n d  Criminal breach o j  trust - 
Sections 386  and  388  o f  the Penal Code - W hether a n  innocent taking in 
the fir s t  instance is essen tia l to constitute the offence  - M eaning o f  
“en trustm en t" in criminal breach o f  trust.

The appellan t w as the M anager of a  Rural B ank function ing  in the 
prem ises of a  m ulti-purpose co-operative Society ("M.P.C.S"). The B ank 
accepted savings deposits an d  g ran ted  sm all loans, a n d  also  carried  on 
the busin ess  of a  pawn broker. According to p rescribed  operating  
procedures, its cash  balance a t  any  given tim e should  n o t have exceeded 
Rs. 5 0 0 0 /-. W henever the  B ank required cash , on the  req u est of its 
cash ier the appellan t p repared  a  voucher an d  su b m itted  it to the 
M anager M.P.C.S. for approval. Upon approval, a  cheque draw n in the 
nam e of the appellan t w as issued . The appellan t would endorse  it and  
p resen t it to the cash ier M.P.C.S. who would pay cash . The appe llan t w as 
expected to hand  over the  cash  to the cash ier of the Bank. F ourteen  
cheques for Rs. 5 0 0 0 /-  each  h ad  been issued , and  in respect of ten of 
these, the M.P.C.S. cash ie r had  paid cash  to the appellan t, w hich he had  
no t handed  over to the B ank 's cashier. The appellan t w as convicted of 
crim inal breach  of tru s t  in respect of the said  sum  of Rs. 5 0 ,0 0 0 /- .

It w as argued on behalf of the appellan t th a t the offence of crim inal 
b reach  of tru s t  had  not been m ade ou t because  :

(a) there h ad  been no initial taking bereft of a  d ish o n est in ten tion , the 
offender being already in possession a t  the tim e the  offence w as 
com m itted.

(b) there  had  been no e n tru s tm e n t (of property) on the basis  of tru e  
consent.
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Held :

(1) Ex facie section 386 of the Penal Code does not impose a requirem ent 
th a t the  initial taking m u s t be innocent, b u t only th a t a dishonest 
in tention  m u st exist a t  the tim e of m isappropriation or conversion. 
Insistence upon an  initial innocent taking am ounts to adding a further 
ingredient, w hich is no t a  perm issible principle of interpretation .

Per Fernando. J .

“Illustrations (b). (c) and  (f) to explanation 2 to section 386 are 
against learned P residen t's  C ounsel's contention th a t criminal 
m isappropriation  deals w ith cases w here the offender is already in 
possession, for they show  th a t a person who finds property not in the 
possession of any one, an d  im m ediately m isappropriates it is guilty 
of th a t offence.”

2. In the in s ta n t case there  w as an  en tru s tm en t of property within the 
m eaning of section 388.

Per Fernando, J .

““en trustm en t"  does no t contem plate the creation of a tru s t with 
all the technicalities of the  law of tru st: it includes the delivery 
of property to an o th e r to be dealt with in accordance with an 
a rrangem ent m ade e ither then  or previously.”
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APPEAL from the  ju d jem en t of the C ourt of Appeal reported  in (1990) 2 
Sri LR 212

D.S. Wijesinghe. P.C., w ith A nanda  Malalgoda, Nihal Som asiri an d  AID. 
D harm adasa  for accused-appellant.

A.R.N. Fernando, S.S.C. for A ttorney G eneral.
Cur. adv. vult.

J u ly  10, 1991.
FERNANDO, J .

S pecial leave to ap p e a l w as  g ra n te d  in  th is  c a se  in  view  of 
conflicting d ec isions (in A.G. v. M enthisJl> a n d  R anasinghe v. 
W ijendra/21 a n d  the  dec is ions  c ited  there in ) u p o n  th e  q u e s tio n  
w h e th e r  to c o n s titu te  th e  offence o f c rim in a l m isa p p ro p ria tio n  
o r crim ina l b rea c h  of t r u s t  it is e s se n tia l th a t  th e  in itia l tak in g  
be innocen t.

T he A ppellan t w as  convicted  o f c rim in a l b re a c h  of t ru s t ,  in  
resp e c t o f a  su m  o f Rs. 5 0 ,0 0 0 /-  w hile  b e in g  em ployed  a s  
M anager of a  R ural B ank . T he R u ra l B a n k  accep ted  sav ings 
deposits , a n d  g ran te d  sm all lo an s , a n d  a lso  c a rr ie d  on  th e  
b u s in e s s  of a  p aw n  broker. A ccord ing  to  p re sc rib e d  o p era tin g  
p ro ced u res, i ts  c a sh  b a la n c e  a t  a n y  given tim e sh o u ld  n o t have  
exceeded Rs. 5 ,0 0 0 /- . If th e  B a n k  req u ired  c a sh , a  su m  n o t 
exceeding  Rs. 5 ,0 0 0 /-  a t  a  tim e  w a s  o b ta in ed  from  th e  
M ulti-P urpose  C o-operative Society  (“M .P .C .S .”) w ith in  w hose 
p rem ises  it functioned . The B a n k ’s  c a sh ie r  w ould  m ak e  a n  o ral 
re q u e s t for c a sh  to  th e  A ppellan t, w ho w ould  p rep a re  a  
v o u ch e r for th a t  p u rp o se , a n d  s u b m it it to  th e  C red it M anager 
o f th e  M .P.C.S. T he la t te r  w as  expected  to  sa tis fy  h im se lf  th a t  
c a s h  w as  ac tu a lly  requ ired , a n d  w ou ld  th e n  a u th o r ise  a  
ch eq u e  to  be d raw n  for th e  s tip u la te d  a m o u n t, in  th e  n a m e  of 
th e  A ppellan t. A ch eq u e  w ould  th e n  be p rep a re d , a n d  du ly  
signed , a n d  delivered to  th e  A ppellan t, w ho w ould  e n d o rse  it; 
h is  e n d o rse m e n t w ould  be a u th e n tic a te d  by  th e  A cco u n tan t, 
a n d  th e  ch eq u e  w ould  th e n  be p re se n te d  to  th e  c a sh ie r  of th e  
M .P .C .S ., w ho w ould  pay  ca sh . T he.A ppellan t w a s  expected  to 
h a n d  over th e  c a sh  to  th e  c a sh ie r  o f th e  B ank .
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F o u rte e n  v o u c h e rs  for Rs. 5 ,0 0 0 /-  e ach  w ere p repared  by 
th e  A ppellan t, a t  tim es  w hen  th e  c a sh ie r  h a d  no t required  
c a sh , a n d  h a d  m ad e  no  re q u e s t for cash ; th e  C red it M anager 
h a d  approved  th e  v o u c h e rs  a n d  san c tio n ed  p ay m en t w ithou t 
d u e  care . F o u rte e n  c h e q u es  for Rs. 5 ,0 0 0 /-  e ach  h a d  been  
issu e d , a n d  in  re sp e c t of te n  of th ese , th e  M .P.C.S. ca sh ie r  had  
pa id  c a s h  to  th e  A ppellan t, w h ich  he h a d  n o t h a n d e d  over to 
th e  B a n k ’s  ca sh ie r. T he A ppellan t w as found  guilty  by the  High 
C o u rt of M a ta ra  of c rim ina l b rea c h  of t ru s t  u n d e r  section  391 
of th e  P en a l Code, a n d  w as  se n ten ced  to  two y e a rs  R.I., a n d  a 
fine o f Rs. 5 0 ,0 0 0 /-  (in de fau lt 1 1 /2  y e a rs  R.I.). T he C ourt of 
A ppeal w hile u p h o ld in g  th e  conviction, su sp e n d e d  th e  p rison  
se n te n c e  for a  te rm  of five years , a n d  affirm ed th e  fine and  
d e fau lt se n te n c e , w ith  ap p ro p ria te  d irec tio n s  to  th e  High 
C ourt.

If th e re  w a s  a n  “e n tru s tm e n t”, it w as  n o t m erely  of the 
ch eq u e  b u t  a lso  of th e  c a sh  ob ta in ed  in  exchange. In King u. 
K abeer,13' a  ja il g u a rd  w as  e n tru s te d  w ith  a  railw ay w arran t, 
a n d  in s tru c te d  to  a cco m p an y  a  p riso n e r w ho h a d  served h is 
s e n te n c e  to  th e  railw ay s ta tio n , to receive a  tra in  ticket in  
ex ch an g e  for th e  w a rra n t, a n d  to  give h im  th e  ticket. H aving 
o b ta in e d  th e  tick e t th e  ja i l  g u a rd  sold  it. De Sam payo, J . ,  
u p h e ld  a n  a c q u itta l  on  a  ch arg e  of c rim ina l b re a c h  of t ru s t  in 
re sp e c t of th e  w a rra n t. T he t r u s t  in  re sp e c t of th e  railw ay 
w a rra n t  w a s  to  deliver it to  th e  p ro p er officer a t  th e  railw ay 
s ta t io n  a n d  to  receive a  tick e t in  exchange; a lth o u g h  it w as tru e  
th a t  h e  h a d  failed to  perfo rm  th e  fu r th e r  d u ty  of h an d in g  
th e  tick e t to  th e  p riso n e r, th a t  h a d  no  im m ed ia te  connection  
w ith  th e  t r u s t  in  re sp e c t of th e  w a r ra n t. T h a t c a se  is 
d istin g u ish a b le : th e re  w a s  no  ch arg e  of c rim ina l b rea c h  of 
t r u s t  in  re sp e c t of th e  ticket, a n d  in  an y  event, th e  ticket w as 
n o t “e n tru s te d ” by  th e  p riso n  a u th o r itie s , b u t  h a n d e d  over by 
a  th ird  p a rty , th e  ra ilw ay  officer. In  th e  p re se n t case , th e  B ank  
h a d  a n  a rra n g e m e n t w ith  th e  M .P.C.S. w hereby  th e  la tte r  
w ou ld  prov ide c a s h  to  d e s ig n a ted  officers of th e  B ank. The 
M .P.C .S., th ro u g h  o n e  o r m ore  of i ts  officers, provided cash , 
a n d  a s  p a r t  of i ts  in te rn a l p ro ce d u re  (and  it is  im m ateria l
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w h e th e r  th is  w as  m ad e  k now n  to th e  B an k  o r  no t) f irs t is s u e d  
a  ch eq u e  th ro u g h  one  officer, a n d  c a sh  u p o n  p re s e n ta tio n  of 
th e  ch eq u e  to  a n o th e r  officer. T h a t t ra n s a c tio n  c a n n o t be 
se p a ra te d  in to  two d is tin c t co m p o n en ts : th e  delivery  o f a  
ch eq u e  su b je c t to  a  “t r u s t”, a n d  th e  delivery  o f c a s h  in  
exchange  for th e  ch eq u e , free o f s u c h  “t r u s t”. In  p u rs u a n c e  of 
a n  a rra n g e m e n t w ith  th e  B ank , th e  M .P.C.S. th ro u g h  its  
officers c a u se d  c a sh  to  b e  delivered to  th e  A ppellan t, a n d  it w a s  
p a r t  of th e  a rra n g e m e n t th a t  th is  su m  w a s  “e n tru s te d ” to  th e  
A ppellan t to  be h a n d e d  over to  th e  B a n k ’s  c a sh ie r. It is  tru e  
th a t  th e  officers of th e  M .P.C.S. d id  n o t them selves , perso n a lly , 
“e n tru s t” th e  cash ; th ey  w ere no  m ore  th a n  th e  h a n d s  w h ich  
delivered th e  c a sh , th e re  be ing  a n  e n tru s tm e n t  by th e  legal 
person, n am ely  th e  M .P.C .S ., w hose  b u s in e s s  o rg a n isa tio n  
th ey  served.

It is  possib le  th a t  th e  A ppellan t h a d  no  d ish o n e s t  in te n tio n  
on  th e  firs t occasion  (and  p e rh a p s  even on  th e  second) w h e n  
h e  o b ta ined  c a sh  in  th is  way; it  m ay  well be th a t  h e  o b ta in e d  
c a sh  in  an tic ip a tio n  of re q u e s ts  by  th e  B a n k ’s  c a sh ie r  in  o rd e r  
to  expedite  th e  B an k ’s  b u s in e s s , by  im m edia te ly  re sp o n d in g  to  
a  re q u e s t for c a sh  w ith o u t h av ing  to  sp e n d  tim e  in  going 
th ro u g h  th e  p ro c e s s  o f a p p ro v a l, d o c u m e n ta t io n , a n d  
paym en t. B u t th e  s u m  o b ta in ed  on  th e  firs t o ccas io n  w a s  n o t 
ac tu a lly  paid  to th e  B a n k ’s  ca sh ie r. H ence it is  re a so n a b le  to  
co n c lu d e  th a t  a t  le a s t o n  th e  s u b s e q u e n t occasio n s, h e  h a d  a  
d ish o n e s t in te n tio n  a t  th e  o u tse t. L earned  P re s id e n t’s C o u n se l 
su b m itte d  th a t  th e  P ro sec u tio n  ev idence th u s  e s ta b lish e d  th e  
offence o f cheating ; a n d  th a t  c rim in a l b re a c h  o f t r u s t  h a d  n o t 
b e e n  m ad e  o u t b e c a u se  :

(a) th e re  h a d  b e e n  n o  in itia l tak in g  bereft of a  d ish o n e s t 
in ten tio n , an d

(b) th e re  h a d  b een  n o  e n tru s tm e n t:  b e c a u se  a  t r u s t  im p lies  
confidence rep o sed  by  one p e rso n  in  a n o th e r , a n d  it is  of 
th e  e ssen ce  of confidence  th a t  it  m u s t  be  freely  g iven a n d  
th a t  th e re  m u s t  b e  a  tru e  co n sen t; th e re  is  no  tru e  c o n sen t, 
if c o n se n t is  o b ta in e d  a s  a  re s u l t  of a  trick .
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In  s u p p o rt  of h is  co n te n tio n  th a t  the  in itia l tak in g  m u s t be 
in n o cen t, a n d  th a t  a  d ish o n e s t in te n tio n  m u s t be form ed 
su b seq u e n tly , lea rn ed  P re s id e n t’s C ounsel advanced  th ree  
a rg u m e n ts . He conceded  th a t  ex  facie section  386  does not 
im p o se  s u c h  a  re q u ire m e n t, b u t  only th a t  a  d ish o n e s t 
in te n tio n  m u s t  ex is t a t  th e  tim e of m isap p ro p ria tio n  or 
conversion  to  th e  o ffender’s  ow n use . In sis ten ce  u p o n  a n  initial 
in n o ce n t tak in g  a m o u n ts  to  ad d in g  a fu rth e r  ingredien t, 
n am ely  “w hoever having ob ta ined  p o ssess io n  o f  an y m ovable 
propertu w ithout a  d ish o n est intention, theregfter d ishonestly  
m isa p p ro p ria te s  o r co n v erts  to  h is  ow n u se  su c h  m ovable 
p ro p erty  . . . ” H is firs t su b m iss io n  w as  th a t  in  resp ec t of 
offences a g a in s t p ro p erty  th e re  a re  c lear lines of d em arca tion  
in  th e  P enal Code b e tw een  th o se  w here  th e  v ictim  is in. 
p o ssess io n  a t  th e  tim e th e  offence is com m itted  (such  a s  theft 
a n d  cheating) a n d  th o se  w h ere  th e  v ictim  is  o u t of possession  
th e  offender b e in g  a lread y  in  p o ssess io n  (such  a s  crim inal 
m isa p p ro p ria tio n  a n d  c rim in a l b re a c h  of tru s t); all th ese  
o ffences a re  in te n d e d  to  be  se lf-c o n ta in e d  w ith o u t any  
overlapping , so th a t  th e  sam e  a c t  could  n o t c o n s titu te  b o th  
c h e a tin g  a n d  c rim in a l m isa p p ro p ria tio n . He u rg ed  th a t  “it is 
a n  e s ta b l is h e d  p r in c ip le  t h a t  c r im in a l  law s  m u s t  be  
c o n s tru e d  narrow ly  o r in favorem  vitae au t libertatis”. c iting  
M axwell (In te rp re ta tio n  of S ta tu te s , 12th E dition , p. 245):

“S im ila r ly , s t a t u t e s  d e a lin g  w ith  ju r i s d ic t io n  a n d  
p ro ced u re  a re , if th ey  re la te  to  th e  infliction of pena lties , 
s t r i c t l y  c o n s t r u e d :  c o m p l ia n c e  w i th  p r o c e d u r a l  
p ro v is io n s  w ill b e  s t r in g e n t ly  e x a c te d  from  th o se  
p roceed ing  a g a in s t th e  p e rso n  liable to be pena lised , and  
if th e re  is a n y  am b ig u ity  o r d o u b t it will, a s  u su a l, be 
reso lved  in  h is  favour. T h is  is so  even  th o u g h  it m ay  enab le  
h im  to  e scap e  u p o n  a  tec h n ica lity .”

S econd ly  h e  c o n te n d e d  th a t  th e  In d ia n  C o u rts  h a d  
co n s is ten tly  ta k e n  th is  view; th e  d ec is ion  in  R ajendra v. S ta te  
o f  U ttar P radesh ,141 c ited  in  th e  C o u rt of A ppeal ju d g m e n t w as 
n o t in  line w ith  th e  In d ia n  tre n d .
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In  su p p o rt  o f th e se  two c o n te n tio n s  refe rence  w as m ad e  to  
th e  o b se rv a tio n s  of W e e ra m a n tiy , J . ,  in  R an asin gh e v. 
WijendrcifSupra)

“T h is  indeed  w ould  a p p e a r  to  be  th e  u n d e rs ta n d in g  of th is  
offence in  In d ia  a s  well. T h u s  R a ta n la l & T h ak o re  beg in  
th e ir  co m m en t o n  th is  se c tio n  w ith  th e  o b se rv a tio n  
th a t  “c rim ina l m isa p p ro p ria tio n  ta k e s  p lace  w h en  th e  
p o ssess io n  h a s  b e e n  in n o cen tly  com e by, b u t  w here , by  a  
s u b s e q u e n t ch an g e  of in ten tio n , o r from  th e  know ledge of 
som e new  fac t w ith  w h ich  th e  p a rty  w a s  n o t prev iously  
a c q u a in te d ,  th e  r e t a in in g  b e c o m e s  w ro n g fu l a n d  
f ra u d u le n t .  T h e  o ffen ce  c o n s is t s  in  th e  d is h o n e s t  
m isa p p ro p ria tio n  o r conversion , e ith e r  p e rm a n e n tly  o r for 
a  tim e, of p roperty  w h ich  is  a lread y  w ith o u t w rong  in  th e  
p o ssess io n  o f th e  offender.” T he a u th o r s  go o n  to po in t o u t 
th a t  in  th is  re sp e c t th e  P ena l C ode is  a t  v a ria n ce  w ith  th e  
E ng lish  law  acco rd ing  to  w h ic h  th e  in te n tio n  of th e  
a c cu se d  only a t  th e  tim e of o b ta in in g  p o sse ss io n  is ta k e n  
in to  acco u n t.

So a lso  th e  orig inal te x ts  of th e  P enal Law of India by  S ir 
H ari S ingh  G our h im se lf  w ou ld  a p p e a r  to  d raw  th is  
d istin c tio n . It is th e re  s ta te d : “T he  q u e s tio n  w h e th e r  th e  
a c t is th e ft o r m isa p p ro p ria tio n  d e p e n d s  u p o n  w hen  th e  
d ish o n e s ty  b e g an  - w as  it before  o r  a fte r  th e  th in g  
cam e in to  p o ssess io n . T h is  is a  po in t of d iv ision a s  
m u c h  be tw een  th e  two offences of th e ft a n d  c rim in a l 
m is a p p ro p r ia tio n  in  th e  C ode, a s  b e tw e e n  c rim in a l 
m isa p p ro p ria tio n  a n d  a  civil w rong  u n d e r  E n g lish  law." 
T h is  a b sen c e  of w rongful in itia l ta k in g  is  s tre s se d  ag a in  for 
he  o bserves in  a  la te r  p a s sa g e  th a t  in  th e ft th e  in itia l 
tak in g  is w rongful b u t  in  c rim in a l m isa p p ro p ria tio n  it 
is ind iffe ren t a n d  m ay  even  be  in n o c e n t b u t  becom es 
w rongful by  a  s u b s e q u e n t ch a n g e  of in te n tio n  or from  
know ledge of som e new  fac t w ith  w h ich  th e  p a rty  w as  n o t 
p rev iously  a c q u a in te d . T he w ord “in d iffe ren t” in  th is  
p a s sa g e  w ould  a p p e a r  to re fe r to  a  n e u tra l  s ta te  of m ind  - 
th a t  is w here  th e  do er h a s  n o t affirm atively  form ed a 
w rongfu l in te n tio n  a t th e  tim e  of tak ing .
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L ater ed itio n s  of th is  ce leb ra ted  w ork by o th e r editors 
seem  to  d e p a r t  how ever from  th e  view of th e  d istingu ished  
a u th o r , for th e  8 th ed ition  s ta te s  th a t  it is difficult to 
say  th a t  m isa p p ro p ria tio n  c a n n o t be com m itted  if the 
a c cu se d  h a d  a  d ish o n e s t in te n tio n  a t  th e  m om ent of 
tak in g  p o ssess io n  of th e  article . I w ould  p refer on th is  
p o in t to  follow th e  view exp ressed  by S ir H ari S ingh  G our 
him self, “(pp 42 -43)”

T hird ly  h e  u rg ed  th a t  the  cursus curiae in  Sri Lanka 
w as  to  reg ard  in n o ce n t in itia l tak in g  a s  a n  ind isp en sab le  
in g red ien t of c rim in a l m isap p ro p ria tio n , excep t for a  brief 
in te r lu d e  of te n  y e a rs  be tw een  A.G. v. M enthis a n d  Rancisinghe 
v. W ijendra(Supra) th is  w as the  view ex p ressed  by professor 
G.L. Peiris (Offences u n d e r  th e  Penal Code, p  460).

N either th e  P enal Code n o r an y  o th e r  s ta tu te  lays dow n a 
p rinc ip le  of in te rp re ta tio n  th a t  th e  th e re  is no offences in the 
P ena l C ode m u s t  be  p re su m e d  n o t to  overlap. It is b e cau se  the  
C rim inal P ro ced u re  C ode of 1898 recognised  th a t  th e re  m ay be 
s u c h  overlapp ing  th a t  sec tion  180(2) (co rrespond ing  to section  
175(2) of th e  p re s e n t Code of C rim inal P ro ced u re  Act) provided 
th a t:

“If th e  a c ts  alleged c o n s titu te  a n  offence falling w ith in  two 
o r m ore se p a ra te  defin itions of any  law  in  force for the  tim e 
b e ing  by  w h ich  offences a re  defined o r p u n ish e d  the 
p e rso n  a c c u se d  of th em  m ay  be ch arg ed  w ith  a n d  tried  a t 
one tria l for e a ch  of su c h  offences . . . ”

T he firs t i llu s tra tio n  to th a t  sec tion  d e m o n s tra te s  th a t  the 
sam e  a c t cou ld  c o n s titu te  th e  offence of c a u s in g  h u r t  a s  well 
a s  of u s in g  c rim in a l force. The princip le  th a t  p en a l s ta tu te s  are  
to  be  s tric tly  c o n s tru e d  does n o t app ly  w here  a  s ta tu te  is c lear 
a n d  u n a m b ig u o u s . I am  th ere fo re  of th e  view  th a t  the  
su g g ested  p rin c ip le s  of in te rp re ta tio n  c a n n o t be app lied  so as  
to  in tro d u c e  a n  ad d itio n a l in g red ien t in to  th e  defin ition  of an
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offence. It is u n n e c e s s a iy  to  c o n sid e r w h en  a n d  how  th o se  
p rinc ip les cou ld  be u tilised  to  resolve a n  am b igu ity , b e c a u se  
we a re  h e re  co n cern ed  n o t w ith  a n  a m b ig u ity  b u t  w ith  th e  
im position  of a n  a d d itio n a l in g red ien t th ro u g h  in te rp re ta tio n . 
It is tru e  th a t  a t  th e  tim e th e  P enal C ode w as  e n a c te d  in  In d ia  
larceny  in  E ng lish  law  d id  n o t in c lu d e  c a se s  w h ere  p ro p erty  
w as  ta k e n  w ith o u t a  d ish o n e s t in ten tio n ; p ro b ab ly  th e  offence 
of c rim ina l m isa p p ro p ria tio n  w as in te n d e d  to  cover s u c h  
cases . However, the  defin ition  a c tu a lly  a d o p te d  to  give effect to 
th a t  in te n tio n  covers n o t only  s u c h  c a se s , b u t  e x te n d s  a lso  to 
c a se s  w here  a  d ish o n e s t in te n tio n  ex is ted  a t  th e  o u tse t. 
I llu s tra tio n s  (b), (c) a n d  (f) to  e x p la n a tio n  2  to  sec tio n  3 8 6  a re  
a g a in s t lea rn ed  P re s id e n t’s  C o u n se l’s  c o n te n tio n  th a t  c rim in a l 
m isa p p ro p ria tio n  d ea ls  w ith  c a se s  w h ere  th e  offender is 
a lread y  in  p o ssess io n , for th ey  show  th a t  a  p e rso n  w ho  finds 
p roperty  n o t in  th e  p o ssess io n  of an y  one, a n d  im m edia te ly  
m isa p p ro p ria te s  it is gu ilty  o f th a t  offence. T h is  ex p lan a tio n , 
is n o t a n  excep tion  to, o r a n  ex ten s io n  of, th e  sec tio n , b u t  
nam ely  i llu s tra te s  th e  p rin c ip le  co n ta in ed  th e re in . It se rv es  to 
e m p h asise  th a t  a ll th a t  is  req u ired  is d ish o n e s ty  a t  th e  tim e of 
th e  ac t o f m isa p p ro p ria tio n  o r conversion .

The position  in  In d ia  is  by  no  m e a n s  c o n s is te n t. G o u r’s 
view h a s  n o t b e e n  a c te d  u p o n  in  m a n y  in s ta n c e s . C ases  
referred  to in  th e  C o m m en ta rie s  on  th e  In d ia n  P en a l Code 
inc lude  th e  following:

“A H in d u  girl h av ing  p icked  u p  a  gold n e c k le t a n d  m ad e  it 
over to a  sw eeper girl, th e  ac cu se d , th e  b ro th e r  of the  
finder, re p re se n te d  to  th e  la tte r  th a t  th e  n e c k le t be longed  
to a  p e rso n  of h is  a c q u a in ta n c e  a n d  th u s  g o t p o sse ss io n  
of it from  her. O n in q u iry  by a police c o n s ta b le  a  few h o u rs  
la te r, he  rep e a te d  th e  re p re se n ta tio n s , b u t  a fte rw a rd s  
gave u p  th e  neck le t. T h ese  re p re s e n ta tio n s  w ere  found  
to be u n tru e  to  th e  know ledge of th e  a c c u se d . It w as 
h e ld  t h a t  h e  h a d  c o m m itte d  th is  offence  (c rim in a l 
m isap p ro p ria tio n ).” R am  D ayal,15'.
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“W here m oney  is pa id  to  a  p e rso n  by m istake , an d  su ch  
p e rso n , e ith e r  a t  th e  tim e of th e  receip t or a t  any  tim e 
su b seq u e n tly , d iscovers th e  m istak e , an d  d e te rm ines  to 
ap p ro p ria te  th e  m oney, th a t  p e rso n  is guilty of crim inal 
m isa p p ro p ria tio n .” Sham sooudur,161.

“A a n d  B w ere a b o u t to  travel by th e  sam e tra in  from  
B e n a res  City. A h a d  a  ticke t for A judhia. B h a d  two tickets 
for B e n a res  C a n to n m en t. A vo lun tarily  h a n d e d  over he r 
tick e t to B in  o rd er th a t  he  m igh t tell h e r  if it w as right. B 
u n d e r  th e  p re te n ce  of re tu rn in g  A’s ticket, su b s titu te d  
therefo re  one of h is  ow n, a n d  k ep t A 's ticket. It w as held 
th a t  th e  offence com m itted  by B w as th a t  of crim inal 
m isa p p ro p ria tio n  r a th e r  th a n  th a t  of cheating ."  R aza  
H usain,,7>.

“E v e n  t h o u g h  th e  a c c u s e d  w h e n  th e y  in d u c e d  
th e  c o m p la in a n t to  p a r t  w ith  c e rta in  p ro p ertie s  had  
th e  i n t e n t i o n  o f  d e c e iv in g  h im , a s u b s e q u e n t  
m isa p p ro p ria tio n  by th e m  of the  p roperty  to th e ir  own u se  
w ould  a m o u n t to  c rim ina l b re a c h  of t ru s t . T he fact th a t  
th e re  w a s  a  co m p le te  offence of c h e a tin g  w h en  the  
p roperty  w as  received w ould  n o t p reven t th e  accused  
be ing  gu ilty  of th e  offence of crim inal b rea c h  of t ru s t .” 
Me IverJ81.

[R atan lal a n d  T hako re , Law of C rim es, 22nd ed, pp  1040. 
1041, 1045, 1051; G our, Penal Law of India, 10lh ed, 
p p  3 4 5 0 , 3 4 5 9 , 3460]

In  view of s u c h  d ec is io n s  it is n o t su p ris in g  th a t  the  
p re se n t ed ition  of G o u r’s w ork  (at p. 3453) s ta te s  :

“T he a rg u m e n t th a t  c rim in a l m isap p ro p ria tio n  c a n n o t be 
com m itted  if th e  a c c u se d  h a d  d ish o n e s t in te n tio n  a t 
th e  tim e of tak in g  p o ssess io n  of th e  article , c a n n o t be 
a c ce p ted .”
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T he firs t of th e  local cq ses  re lied  o n  a s  e s ta b lish in g  a  
c u rs u s  cu ria e  is Stickney v. S in n atam by,(9>. T here , u p o n  b e in g  
a sk ed  for h is  g u n  by th e  ac cu se d , th e  c o m p la in a n t v o lu n ta rily  
p a rte d  w ith  it. T he a c cu se d  r a n  aw ay  w ith  it. It w a s  he ld  th a t  
th e  a c cu se d  w as  w rongly convicted  of th e ft a n d  th a t  he  cou ld  
n o t be convicted  of c h e a tin g  a s  th e re  w a s  no  d ish o n e s t o r 
f ra u d u le n t in d u ce m en t to th e  c o m p la in a n t to  deliver th e  gu n . 
T he conviction  w as  a lte red  to  c rim in a l m isa p p ro p ria tio n . In  
Peries v. A nderson,1,01 th e  A ppellan t gave h is  c h a u ffe u r  a n  
identifiab le  2 5 -ce n t coin, a n d  s e n t  h im  to a  b o u tiq u e  to  b u y  
c ig a re tte s . T he c h a u ffe u r  p lac e d  th e  co in  o n  th e  tab le , 
w h e reu p o n  it rolled in to  th e  d raw er, b u t  th e  sa le sm a n  d en ied  
rece ip t o f th e  m oney  a n d  re fu sed  to  give th e  c ig a re ttes . W hen  
th is  w as told to th e  A ppellan t, h e  in s is te d  o n  se a rc h in g  th e  
d raw er, a n d  found  th e  coin; he  th e n  took  th e  sa le sm a n  to  th e  
Police S ta tion , u s in g  som e degree  of force o r com pu lsion . The 
A ppellan t w as  charged  for th a t  offence, a n d  th e  q u e s tio n  w as 
w h e th e r  h e  cou ld  ju s tify  th e  a r re s t  o f th e  s a le s m a n  o n  th e  b a s is  
th a t  th e  sa le sm a n  h a d  co m m itted  a  cog n isab le  offence. It w as  
held  th a t  th e  sa le sm a n  h a d  n o t co m m itted  th eft a s  :

“th e re  w as  no  tak in g  of th e  p ro p erty  from  (the chauffeur);
. . . th e re  w as  n o th in g  d ish o n e s t in  th e  m a n n e r  in  w h ich  
he  acq u ired  p o ssess io n  of it, b u t  th e  d ish o n e s ty  o cc u rre d  
w h en  he  d en ied  th e  rece ip t of th e  m oney. T h is  offence 
therefo re  w as d ish o n e s t m isa p p ro p ria tio n .”

T hese  dec is io n s  a re  n o t a u th o r ity  for th e  p rinc ip le  th a t  if 
a  d ish o n e s t in te n tio n  e x is ts  a t  th e  tim e p o ssess io n  is acqu ired , 
th e re  c a n  be  no  conv iction  for c rim in a l m isa p p ro p ria tio n .

In G eorgesy v. Saibo,1'11 th e  payee of a  cheque, hav ing  
en d o rse d  it, p u t  it in to  a n  envelope w ith  a  le tte r  a d d re sse d  to 
h is  b a n k e r  req u e s tin g  th a t  th e  p ro ceed s  be  p laced  to h is  cred it. 
T he a c c u se d  hav ing  com e in to  p o sse s s io n  of th e  cheque, 
e n d o rse d  it in  favour of a  C hetty  w ho  th e re u p o n  p a id  h im  the  
a m o u n t of th e  cheque, le ss  h is  com m ission . T he a c cu se d  w as 
fo und  gu ilty  u n d e r  sec tion  3 9 4  o f d ish o n e s tly  receiving sto len



12 Sri Lanka Law Reports 120001 3 Sri L.R.

p roperty . It w a s  held  in  ap p ea l th a t  th e re  w as no definite 
ev idence th a t  th e  ch eq u e  h a d  b een  sto len , for it m igh t have 
b e e n  lo st in  th e  post. Faced  w ith  a n  im m in en t acqu itta l. 
C o u n se l su g g ested  th a t  th e  C o u rt sh o u ld  conside r w h e th e r the  
a c c u se d  cou ld  be  convicted  of c rim ina l m isapp rop ria tions . 
M iddleton, j . ,  h av ing  held  th a t  on  th e  evidence the  only 
in ference  w as  th a t  th e  a c cu sed  h a d  com e d ishonestly  by the 
cheque, observed:

“Now all th e  c a se s  w h ich  have b een  decided  by th e  Indian  
C o u rts  p o in t to  th e  conc lu sion  th a t  in  o rder to  c o n stitu te  
th e  offence of c rim ina l m isa p p ro p ria tio n  th ere  m u s t be 
firs t a n  in n o ce n t p o ssess io n  . . . a n d  th e n  a  su b se q u e n t 
ch an g e  of in ten tio n . If I find th a t  th e  m a n  d ishonestly  
cam e by  th e  cheque, a s  I do, a lth o u g h  th a t  w ould p u t him  
in  a  w orse  position  m orally  th a n  if he  h a d  com e by it in 
s u c h  a  w ay a s  w ould  m ake  h im  a m en ab le  u n d e r  section 
386 , y e t I am  b o u n d  to  confess th a t  it is im possib le  to m eet 
th e  w eigh t of a u th o rity  th a t  h a s  b e e n  p u t  before m e, and  
to  sa y  th a t  th e  o rig inal m isa p p ro p ria tio n  c o n s titu te s  an  
offence u n d e r  sec tion  3 8 6 .”

How ever, n e ith e r  th e  n a m e s  n o r  th e  refe rences of the 
In d ia n  d ec is io n s  a re  se t o u t in  th e  ju d g em e n t. In K anavadipillai 
v. K o sw a tta ,1121 th e  a c cu se d  a sk ed  a  b o u tiq u e  k eep er for a  box 
of m a tc h e s , a n d  h av ing  o b ta in ed  it, gave a  five ru p ee  note. The 
b o u tiq u e  k e e p er  sa id  h e  h a d  no  ch an g e  a n d  gave b ack  th e  note. 
T he a c c u se d  took  th e  n o te  a n d  th e  box of m a tc h e s  “to the  
railw ay  s ta tio n , th e re  got th e  n o te  ch an g ed , a n d  w as re tu rn in g  
w h en  h e  m e t th e  co n stab le  a n d  th e  c o m p la in a n t.” A lthough it 
w as  observed  th a t  he  sh o u ld  n o t have b een  convicted  of 
c rim in a l m isa p p ro p ria tio n , a s  th a t  offence req u ire s  a n  initial 
in n o ce n t ac q u is itio n  of p o ssess io n , y e t it w a s  he ld  on  th e  facts 
th a t  th e re  w a s  no  a p p ro p ria tio n  o r convers ion  to h is  ow n u se  
by  th e  a c c u se d , n o r  a n  in te n tio n  to  c a u se  w rongful loss to 
th e  co m p la in an t. T h ese  tw o dec is io n s  do n o t d isc u ss  the  
p rov isions o f sec tio n  386 , a n d  s ta te  th e  p ro p o sitio n  th a t  
c r im in a l m is a p p ro p r ia t io n  re q u ire s  a n  in it ia l  in n o c e n t 
p o s s e s s io n  a lm o s t a s  if it w ere  ax io m atic . G eorgesy v.
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Saibo(Supra) referred  to  th is  p roposition  only  in  refe rence  
to  th e  in v ita tio n  to  convict th e  a c cu se d  on  a  d ifferen t ch arg e , 
a n d  Kanauadipillai u. KoswattafSupra) c o u ld  h a v e  b e e n  
d e te rm in e d , o n  th e  fac ts , w ith o u t a n y  re lia n c e  o n  th is  
p roposition .

O n th e  o th e r  h a n d , in  R. v. Suppaiya,"31 it w a s  h e ld  th a t  a  
se rv a n t w ho receives m oney  on  b e h a lf  of h is  m a s te r  a n d  e n te rs  
th e  a m o u n t received in  h is  m a s te r ’s  book, b u t  a fte rw a rd s  
d en ie s  th e  rece ip t o f th e  m oney  is gu ilty  of c rim in a l b re a c h  of 
t ru s t .  A lthough the  ju d g e m e n t does n o t c o n s id e r  w h e th e r  th e  
d ish o n e s t in te n tio n  sh o u ld  hav e  b een  form ed a fte r  receiv ing  
th e  m oney, ye t th e  c o n te n tio n  for th e  p ro se c u tio n  o n  ap p e a l 
w as  th a t  “th e  o rig inal tak in g  was with dishonest intention.” 
Clearly, th e  C ou rt d id  n o t c o n sid e r th is  to  negative  c rim in a l 
m isap p ro p ria tio n . In  th e  s ix th  vo lum e of th e  C eylon Law 
Review th e re  is  a  n o te  of a  dec ision  th a t:

“It is n o t e n o u g h  in  a  c a se  of c rim in a l m isa p p ro p ria tio n  of 
p roperty  to  say  th a t  th e  a c c u se d  m u s t  have  k n o w n  at the time 
he took the propertu th a t  it belonged  to  th e  c o m p la in a n t. T here  
m u s t  be u n d o u b te d  p ro o f o f s u c h  know ledge o n  th e  p a r t  o f th e  
a c c u s e d .”'141

T h u s  it c a n  h a rd ly  be  sa id  th a t  by  1960  th e re  w a s  a  c lear, 
defin ite  a n d  c o n s is te n t line o f a u th o r ity  o n  th is  po in t. In  
Gratiaen Perera v. The Queen,1151 S in n e tam b y , J . ,  s ta te d  th a t  
“th e  a u th o r itie s  seem  to su g g e s t th a t  th e re  m u s t  b e  a n  in itia l 
h o n e s t  p o ssess io n  followed by  a  d ish o n e s t  co n v e rs io n ” b u t  it 
w as n o t n e c e ssa ry  to  decide  th e  po in t; w h e n  it d id  becom e 
n ecessa ry , a  w eek  la te r, h e  he ld  in  A.G. u. Menthis,(Supra) th a t  
if th e  in itia l tak in g  o f p roperty , n o t in  th e  p o ssess io n  of anyone , 
w a s  d ish o n es t, th e  offence w a s  m ad e  ou t.

In  Ranasinghe v. Wijendra,i2) W e e r a m a n t r y ,  J . ,  
d is tin g u ish e d  A.G. v. Menthis111 a s  ap p licab le  only to  th e  tak in g  
of p ro p erty  not in the possession of anyone. Relying on  
Georgesy v. Saibol111 a n d  Kanauadipillai u. Koswatte,1'21 a n d  
G o u r’s view s a s  to  th e  d e m a rc a tio n  b e tw een  th e ft a n d  c rim in a l
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m isap p ro p ria tio n , h e  held  th a t  for th e  la tte r  offence a n  initial 
in n o ce n t tak in g  w as  e ssen tia l. R. v. SuppaiyafSupraj does no t 
a p p e a r  to  hav e  b e e n  cited.

W ith  m u c h  re sp e c t to th a t  d is tin g u ish ed  Ju d g e , 1 regret 
th a t  I am  u n a b le  to  agree. T he p la in  language  of section  386  
im p o ses  no  s u c h  req u irem en t; th e  P enal Code does not 
c o n ta in  a n y  rigid d e m a rca tio n  betw een  offences; th e  cu rsu s  
curiae  in  Ind ia  a n d  Sri L an k a  d oes n o t reveal a n  em phatic  and  
un ifo rm  in sis te n c e  on  s u c h  a  req u irem en t. Section  388  is even 
p la iner: it  re fe rs  to  a n  in g red ien t of “e n tru s tm e n t” (which is 
a n te r io r  to  a n d  d is tin c t from  th e  d ish o n e s t m isapp rop ria tion , 
conversion , u se  o r d isp o sa l w h ich  is a n o th e r  ingredient), b u t 
do es  n o t req u ire  th a t  th e re  b e  a n  in n o cen t in ten tio n  a t  the  tim e 
of e n tru s tm e n t. T he A ppellan t’s  firs t co n ten tio n  therefore  fails.

T he  A ppellan t’s  seco n d  c o n te n tio n  is b a sed  u p o n  the  
a s su m p tio n  th a t  th e  M .P.C .S. a n d  its  officers w ere induced  to 
e n tru s t  e a ch  ch eq u e  to  h im  by  a  trick . The a rra n g e m e n t 
be tw een  th e  B an k  a n d  th e  M .P.C.S. w as th a t  u p o n  a voucher 
b e in g  su b m itte d , a  ch eq u e  w ould  be  issu e d  to th e  A ppellant; 
th e  M .P.C.S. w as  n o t req u ired  to  in q u ire  in to  th e  m otives of 
th e  A ppellan t o r w h e th e r  th e  B an k  ac tu a lly  needed  cash ; 
th e  opera tive  c a u se  of e a c h  ch eq u e  being  e n tru s te d  to the  
A ppellan t w a s  th e  su b m iss io n  of v o u c h e rs  in  d u e  form . T h u s  
even  if it be co rrec t th a t  a n  e n tru s tm e n t  in d u ced  by a trick  will 
n o t  sa tisfy  sec tio n  3 8 8  - a n d  I e x p ress  no  opin ion  a s  to w h e th er 
th a t  is a n  inflexible ru le  - th a t  q u e s tio n  does no t a rise  here. 
“E n tru s tm e n t” do es  n o t c o n tem p la te  th e  c rea tio n  of a  t ru s t  
w ith  all th e  tec h n ica litie s  of th e  law  of tru s t;  it in c lu d es  the  
delivery  of p ro p erty  to  a n o th e r  to  be  d ea lt w ith  in  acco rdance  
w ith  a n  a rra n g e m e n t m ad e  e ith e r  th e n  o r previously. T h a t w as 
th e  ca se  he re .

I th ere fo re  d ism iss  th e  ap p e a l a n d  affirm  th e  o rd er of the 
C o u rt of A ppeal.

KULATUNGA, J . - I agree.

GOONAWARDENE, J . - I agree.

A ppea l d ism issed .


