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. OCTOBER 19, 1987.
Criminal Law~Charge of murder-Dock statement—Alibi—Direction to jury re ahb:

Where one of two accused had made a dock statement in which an alibi was implied,
the failure of the judge in his directions to the jury to refer directly to the piea of afibi will
not vitiate a conviction for murder where the judge in fact read the entire dock
statement 10 the jury and told them it should be considered as substantive evidence in
the case and irrespective of whather they can or cannot decide whether it is true or not,

"if it raises a reasonable doubt as 10 the truth of thé prosecution case, a verdict of
acquittal rust be returned. In such circumstances the failure of the Judge to tell the jury
that the 1st appeliant has set up 8 defence of alibi cannot reasonably be sald to have
resulted in actual prejudice or caused a miscarnage of justice.

An alibi may broadly be descnbe_d as a plea of an accused person that he was
elsewhere at the time of the alleged criminal act. it is a plea which casts a doubt on the
prosecution case. it is an evidentiary fact creetirig a8 doubt as to whether the accused
was present at the scene at the time the offence was committed.

Cases reforred t0:

(1) Kingv. H (1948) 51 NLR 157, 159.
(2) Kingv mlsaka«'a (1942) 44 NLR 97, 126,
(3) Demayssena v. The Queen (1969) 73 NLR 61

APPEALS from High Court, Gatle.
Dr. Colvin R. de Silva with Miss Chamantha Weerakoon for accused-appenam,
S. J. Gunasekeara, State Counsel for the Attomey-General

- Cur adv. wult.
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Novembér 06, 1987.
G.P.S. DE SILVA, J.

The 1st and 2nd accused-appeliants stood mducted on-the charge of -
having commltted the murder of one.Jayasena Mendis .on 4th
December, 1978. By the unanimous verdict of the jury: both
accused-appellants were found guilty of murder o

" The case for the prosecution rested on the testlmony of a smgle
eye-witness named Jayantha'who was at the time of the incidernt a
boy 12 years of age. The deceased was a watcher employed in an
estate belonging to one Abeysekera. It was his practice to leave home
at ‘about 6 or 6.30 in the morning for work on the estste. The boy
Jayantha was a frequent visitor to the house of the deceased for about
4 or 6 months prior to the incident. When: questioned as to why he
visited the house of the deceased his answer was “there is a cow. |
come to take the cow”. it was his evidence. that he usually
accompanied the deceased to the estate in the moming talong the
cow with him for the purpose of grazing the cow on the estate. .

Jayantha testified that on the day prior to the date of the incident he
had stayed overnight at the house of the deceased. The foliowing.
morning at about'6.30 a.m. Jayantha and the deceased weré on their
way to the estate, Jayantha walking ahead, leading the cow, and the
deceased was following him about 16 feet behind. The deceased was _
carrying with him a packet of tea, jaggery, a bunch of keys and.a
check-roll book. They were on a footpath on either side of which were
rubber trees and a cinnamon plantation. As thev were thus proceeding
Jayantha heard a voice from behind ° Pexm® &oo. ~  (StOP
there). He looked back and saw the 1st appellant jump on to the
footpath from behind the cinnamon bushes. He then saw. the 2nd
appeliant also jump.on to the footpath from behind two ‘hik’ trees-and
strike the deceased with a sword. That blow alighted on the shiouider
of the deceased. One of the injuries the deceased had according to
the medical evidence, was a non-gnavous cut injury on the shoulder.
Thereafter the 1st appeliant who was also armed witk a sword
attacked the deceased. Jayantha had theri crept through th barbed
wire fence, run back to the house of the deceased, and had promptly
informed the widow, Asilin Nona, that her husband is-being attacked
by both appellants. Asilin.Nona in her evidence says that it was
Jayantha who gave her the information. it was the evidence of
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Jayamha that he knew both appellams prior to the date of the incident.
Upon receipt of the information, Asilin Nona had gone to the spot
where the body of the husband lay and thereafter to the Meetiyagoda
palice station along with Jayantha. According to the evidence of the
police officer, Asilin Nona and Jayantha were at the police station by
8.40 that moming. The statements of both Asilin Nona and Jayantha
were recorded at the police station. The police were at the scene by
9.45 a.m. The investigations of the police clearly establish that the
attack upon the deceased took place at the spot spoken to by
Jayantha. The police found at the scene a bunch of keys, a packet of
sugar and jaggery and a check-roll book, which were the articles the
deceased was carrying with him that morning on his way to the estate
for work. The medical evidence reveals that the deceased had 8
external injuries. which could have been caused by sharp cutting
instruments.

The leamed trial Judge in the course of his summing-up emphasized
that the case for the prosecution depended on the sole testimony of
Jayantha, and that if they had a reasonable doubt as to the truth of his
evidence both accused must be acquitted. He referred in detail to the
weaknesses in the evidence of Jayantha as alieged by the defence and
in particular 1o contradictions between his evidence at the present trial
and in the previous trial. The learned trial Judge went to the extent of
telling the jury that there is a principle that if. a witness utters a
falsehood on one matter his evidence is false on all other matters.
State Counsel complained that this was a direction unduly favourable
to the appeliants. Dr..de Silva made no complaint in regard to the
manner in which the learned trial Judge dealt with the evidence of
Jayantha in his charge to the jury. Indeed the summing-up contained a
careful summary of Jayantha's evidence. We are satisfied that his
directions to the jury in this regard were accurate, comprehensive and
very fair by the appellants. Having regard to the verdict, it may fairly be
presumed that the jury has accepted the. evidence of Jayantha,

" evidence which clearly implicated the appellants in an ‘altogether
-unprovokr 4 and sudden attack with swords upon the deceased. it is
proper to add that it was open to a reasonable jury to have acted with
confidence on the testimony of Jayantha. The medical evidence
shows that the deceased was subjected to a severe attack. He had 3
cut injuries on the head and one on the neck which was a necessarily
fatal injury.
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The principal submission of Dr. de Sitva for the appellants was that
the conviction of the 1st appellant cannot stand in view of a
non-direction amounting in law to @ mis-direction in respect of the
siatement made from the dock by the 1st appellant. Dr. de Silva
contended that what the 1st appellant pleaded in his dock statement
was not merely a denial but also an alibi. The learned triat Judge,
however, failed to point out to the jury that the defence of the 1st
appeilant was an alibi. There was thus & failure, Counsel submitted, to
accurately, properly and adequately place before the jury the defence
of the 1st appeliant. Dr. de. Silva further argued that if the 1st
appsllant’s conviction has to be quashed on account of the
non-direction complained of, then the 2nd appellant’s conviction for
murder also cannot stand because the charge was on the basis that
they both shared a ‘common intention’. In that event, Dr. de Silva
maintainad that the 2nd appellant will be liable only for his own act,
namely causing hurt, an offence punishable under section 315 of the
Penal Code.

ki considering the above submissions, there is an iimportant fact to
be horne in mind, namely that the entirety of the staterent made from
the dock by the 1st appellant was read to the jury by the learned trial
Jurige in the course of his summing-up. The 2nd appellant too made a
staiemant from the dock and likewise the whole of that statement too
was read to the jury by the learned trial judge. In other words, the jury
was made fully aware by the jearned judge in the course of his
summing-up of the actual terms and content of the statements made
from the dock by both appeilants. *

At this point, it is relevant t0 set out the dock statement of the 1st
appellant. It reads thus:

" o8aglsod D0 B8 aam (ded my. Y 4¢SS PO GOC Docd i
S@BO BO @155 Heh) 6l S B B8 68 6D ¢ . 0T B 4O gt
DS B ¢ T qud B, SBBO 8D gt 8@ D ADH; Susdn B VSC
S0 DE IV o BIHD) By, oded B OO ed .9dn SRIOe qwO
B8CC B6d ¢ . B B6nn O 403D ¢ Dl B . Odded 89 B oo B8,
B36m BOD) AGeDBD Bk, SOHN 8D CLNDO BB BHSYM. ©OVE6A RO Bods
Bsades.”

(! know nothing about this matter. When | was going from home
1o bring some husks | got the information that the husks have not
been taken out. Later | came and untied thé cart-and went to my
elder sister’s house. On my way | met my eider sister who told me
that Jayasena mama has been killed and for that Pala and | are
suspected. Later | went to Ratu Amma’s house at Totagamuwa and
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stayed thére and the police had come to that house. Later my

brother-in-law asked me to surrender and | went to court and
surrendered Thusisalllhavetosay)

While itis mpllcut in the above statement that the 1 st appellant was
not, at the scene but elsewhers, yet it is not without significance that
he makes no precise reference by name to the place where he was at
the relevant time. There i§ therefore substance in State ‘Counsel’s
submission that’ the 1st appellant has pleaded an ‘implied alibi’ as
opposed to an ‘express alibi’. Admittedly, the lsamed trial judge did
not direct the jury that the 1st.appeliant has pleaded an alibi. The
crucial question then is, was this non-direction of such a grave nature
as to vitiate the conviction of the 1st appellant?

- An alibi may broadly be described as a plea of an accused persor
that he was elsewhere at the time of the alleged criminal act. What is
important for present purposes and what needs to bé stressed is that
it is a plea which casts doubt on an essential element of the case for
the prosecution, namely that it was the 1st appellant who committed
the criminal act charged. In other words, if the jury entertained a
reasonable doubt in regard to a constituent element of the offence,
namely the criminal act (factum) then the 1 st appellant is entitled to an
acquittal. This aspect of the plea of alibi was well explained in an
iluminating passage which.occurs in the judgment of Dias J. in King
v. Marshall (1)

“An alibi is not an exception to criminal Mabtltty like a plea of private
defence.or grave and sudden provocation. An alibi is nothing more
than an evidentiary fact, which like other facts relied on by an
accused must be weighed in the scale against the case for the
prosecution. In a case where an alibi is pleaded, if the prisoner

succeeds thereby in creating a sufficient doubt in the minds of the .

juryas to whether. he was present at the scene at the time the
offence was committad, theri the prosecution has not established
its case beyond all reasonable doubt, and the accused is entitled to
_be acqu . {Tha emphasis is mine)’

Agam..boensz J. in Thé King v. Chandrasekera, (2) expiessed-himself

e iin a case in which the accused’s plea is simply that he is

. not guitty, or in a case in which he pleads an alibi, if he creates a
sufficient doubt in the minds of the jury as to whether he was

. present.or not, or as to whether he did the act or not, or as to
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whether he had the necessary mens rea or not the accused is entitied
to be acquitted because, in such an event, the prosecution has not
sufficiently proved its case” (The emphasis is min€) .
The above dicta are very relevant for they show that a denial or an alibi
has this.important feature in common, namely they both cast a doubt
on an essential element in the prosecution case..

There is one other decision which throws some light on the point at.
issue. That is the case of Damayanu-v. The Queen (3} where the
defence was to the effect that some person or persons other than the
accused committed the criminal act. Femando C. J. expressed the
opinion that the pnncnple which governs an alibi applies where such a
defence is pleaded: And the necessary direction that must be given to
the jury is that if the defence pleaded raises a reasonable doubt as to .
the participation of the accused in the criminal act, then the accused

" must be acquitted. It is implicit here that this-is the vital direction that
has to be given to the jury even.where an accused sets up an alibi.

On a consideration of the principle that emerges from the above
decisions, it is clear that the one essential direction that must be given
to the jury is that if the statement from the dock made by. the 1st
appsHant creates a reasonable doubt as- to the truth of the case for the
prosecution; then the.appeliant is.entitled to be acquitted. What then
were the directions given in this regard? The learned trial Judge having
emphasized that a statement made from the dock is substantive

. evidence in the case which the jury must consider, he directed the jury
in the following terms, immediately before he read out in full the dock
statement of the 1st appellant: :

"Odndedd gmaed acn 5O, gdn @80 D50 :8ddens ag st @, o
e a8dddon Bhd 0GOS ade H6 cmbnd ¢l BF Smec 0hdde
28dDumcD Duded ddsos gun ¢80 ¢i6od m;n. 89 cacmbod &ad
00ud. gBes 9Mmean H8ed GumS wdad Daod nga M snnd). ddead
Ddandsdd ocodes Adais glocsas dDasod. 304 DdS fled 80 sy
Can gD B3 08 I Do added B8, 68O SudnK 00 Dad HOT e
Q0. 0a Ao 8 VI BB Bdsn NS08, ndd & gmao Hm o felded
s 883D ihSes yood g B0ded ©® SDOd DGOl Bcod ¢ gao.
aeauoaaa@aodmwdsqau o8c & gmas B oy Wmd{
883¢0 inc 66 o §,80disit 8 000G DD BHOS Bg ge. Bhded
OB 9NEEB NS 86 o BOD e ¢ o Ddod OO, §idn smeddod
800d, qlda smeddnd nddd B Mmc e ytvad ;A0d6es B8 LS VALY
4c0d oc ggo. DPded Hals Ads B HOS 084 Lo Dded m SIS

0dder D b Bn I Hm Am. B Beided 28D mNdes vesqe
e;osod eHsH Ddy O HadC B c,.dcod s olddod sce ogm 800
ane.”
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(When an accused makes a statement the prosecution cznnot put
. questions. Neither the Judge nor the jury is entitled to questior: the
accused. who'makes the statement. Subject to these two
. wesknesses; their statements must be considered substantive
avidence.in the case. The law considers an accused as an innocent
person. If you hold that the statements made by the accused
persons from the dock are. true then the accused persons must be
acquitted immediately. If you cannot decide whether it is true but as
a result of that statement there arises a reasonable doubt rega-ding
the prosecution case, then also you must acquit the accused. If you
cannot decide whether it is true but as a result of that statement
there arises a reasonable doubt regarding the prosecution case then
also the accused persons must be acquitted. By reason of their
statements, a reasonable doubt arises, it may be true or it may not
be true, and thus if a reasonable doubt arises, the accused persons
must be acquitted. Even if their evidence is rejected it does not
mean that upon the evidence the prosecution has proved its case.
You have to take the evidencz as a whole and see whether the
prosecution has proved its case beyond reasonable doubt.)

Towards the concluding stages of the charge there occurs anott.er
relevant passage which reads thus:

‘689 oed 93Sod adn ¢ e eacca oco 9 8e9d ogé) sosdn o8
‘B 8d;68 Mo DA FHTWO nSded 08 Dudas OB Hiod og gud. 599

o080 MHal® 9o 40 DdéCueso B568 Sodn oS MmI8Ged aido -
o03dDens HHdSeH celns o o0 o0 odes H® O DudHTOn (DS B¢
S0d. dd¢ Sodo 82 B BMEC Dun ¢8O SdbHnGOE o anmIdo gd
(40D On® Mdlad;. & Hm S BMCeC DHE DHNGES 0D O 0eds emID
B0 B56® MSe SO CBBDD O BACC 001, & B5EBL OB C DB §EE0T
‘SO ¢ Sodo BID 00 MHFbadsed d8s DD emSBEs ©® enl &
883¢O mhd ek Bedinm opon Sgdded B® 60D 5 8éCed: DA Owend? 8¢
Se0DDn."

(When you consider all the evidence in this case if you reject the
evidence’ of witness Jayantha then you should acquit the accused
persons. When you analyse the evidence in this case if you have a
reasonable doubt regarding the evidence of witness Jayantha then
“the acr #sed persons must be acquitted. The reason is Jayantha is
the only witness who speaks to the identity of the accused persons.
Therefore the burden of proving the case for the prosecution
beyond reasonable doubt rests on the prosecution. If you do not
believe the evidence of the eye-witness, Jayantha, or if there arises
a reasonable doubt regarding his evidence, tben the prosecistion
case immediately collapses.)
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As rightly submitted by State Counsel, the learned trial Judge i his
directions to the jury has made it abundantly clear {a) that the case for
the prosecution stands or falls upon the testimony of Jayantha; {f}
that if they reject the evidence of Jayantha or entertain a reasonable
doubt as to its truth, the case for the prosecution collapsés; {c) that
they must consider the statement made from the dock; (d) that they
must consider the statement as substantive evidence in the case; (¢}
that upon such consideration if it raises a reasonable doubt as to the
truth of the prosecution case, the accused must be acquirtéd Thus
the failure of the leamed trial Judge to point-out to the j jury, that the 1st
appeliant has set up an alibi is not a non-direction.of a kind which could
reasonably be said to have. resulted in actual prejudice or caused a
miscarriage of justice in so far as- the ist appellant is concerned.
Having regard to_the correct directions given and the fact that the
entire statement was read to the j jury by the learned trial .Judge there
is merit in State Counsel’s contention that “there is noO magic in the
use of the word alibi*. | wish to add that Dr. de Silva made. no
complaint in regard to the directions of the learned Judge-. relating to
the dock statement of the 2nd appeliant. '

In the result, the unanimous verdict of the jury as against the 1st and
2nd appellants is affirmed and the appeals are dismissed.

RAMANATHAN, J.-l agree.
PERERA, J.-| agree.

Appeals dismissed.



