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SIVAPATHAM
V.

BALASINGHAM AND OTHERS

SUPREME COURT
VICTOR PERERA. J. COLIN THOME. J.. AND SOZA. J.
S.C. APPEAL NO. 30/82: C.A. APPLICATION NO. 1 24/79:
C. R. COLOMBO 1552/L.
JUNE 29 AND 30. 1983.

Landlord and tenant — Monthly tenancy — Licencee — Action for a declaration 
for exclusive use and enjoyment and permanent injunction restraining 
interference with possession — Civil Procedure Code. Sections 121. 134 and 
175.

The Plaintiff-Appellant claiming to be a monthly tenant of the rear portion of 
premises No. 7. 57th Lane. Wellawatte under the 5th defendant-respondent, 
filed action against the Defendants-Respondents for a declaration for the 
exclusive use and enjoyment of the said portion and for a permanent injunction 
restraining from interfering with his possession.

Held —

The Plaintiff-Appellant has not established a right of tenancy of the premises. At 
most he was a licensee.

Section 134 of the Civil Procedure Code contemplates a case of a person whose 
value as a witness was unknown to the parties to the action but became 
apparent during the course of the trial and it is for that reason the words "not 
named as a witness by a party to the action" have been used.
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2. Hendrik Kure v. Saibu Marikar (1901)4N.L.R. 148.
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APPEAL from an Order of the Court of Appeal.

H. L. de Silva with S. A. Parathalingam for the Appellant.

S. Nadesan. Q.C. with K. Kanag Iswaran and S. H. M. Reeza for the Respondents.

Cur. adv. vult
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July 18. 1983 
VICTOR PERERA, J.

The P la in tiff-A p p e lla n t c la im in g  to  be a m o n th ly  te n a n t o f the  
rear p o rt io n  o f p rem ises  No. 7. 5 7 th  Lane. W e lla w a tte , u n d e r the  
5 th  D e fe n d a n t-R e sp o n d e n t file d  th is  a c tio n  a g a in s t the  
D e fenda n ts -R esponden ts  fo r  a d e c la ra tio n  th a t he was e n title d  to  
th e  exc lus ive  use and e n jo ym e n t o f the  said p o rtio n  and fo r  a 
p e rm anen t in ju n c tio n  re s tra in in g  th e m  fro m  in te rfe rin g  w ith  his 
possession .

The 5 th  D e fe n d a n t-R e sp o n d e n t is a d m itte d ly  a 'S a ngam ' o r 
C u ltu ra l S oc ie ty  d u ly  in c o rp o ra te d  and had pu rchased  th e  said 
land and b u ild in g  in ex ten t a b o u t 4 2  perches fo r  the  p u rp o se  o f 
th e  ac tiv itie s  o f th e  S oc ie ty . The p rem ises No. 7 in 5 7 th  Lane 
w ere , as averred  in pa ra g ra p h  2 o f th e  p la in t, is th e  reg is te red  
o ffic e  o f the  sa id  S oc ie ty . The fro n t p o rtio n  cons is ts  o f an o ffic e  
room  in w h ic h  4 th  re sp o n d e n t, the  S ecre ta ry  resides, a n o th e r 
room  w h ic h  is used as a lib ra ry  o c c u p ie d  by th e  L ib ra rian  and 
tw o  o th e r room s used as tu it io n  classes fo r  s tuden ts . The rear 
p o rtio n  co n s is ts  o f 4  room s. There is no  ev idence  th a t th e  rear 
p o rtio n  w as ever ren ted  o u t to  any person. There was som e 
ev idence  th a t som e yo u n g  peop le  w h o  had been a llo w e d  to  
o c cu p y  the  sam e, had c rea ted  tro u b le  and had been g o t rid  of. 
There is no  ev idence  w h a tso e ve r th a t th e  5 th  D e fe n d a n t- 
R espondent w an ted  to  ren t o u t the  said p o rtio n  to  anyb o d y  o r 
tha t he w as on the  lo o k -o u t fo r  a tenant.

M r. V. A ru lam ba lam , a se n io r Law yer w as th e  V ice  P res iden t o f 
the  S oc ie ty  fro m  1 9 4 9  to  D ecem ber 1 9 6 6  and the  P res ident 
f r o m  D e c e m b e r  1 9 6 6  to  D e c e m b e r  1 9 6 9 .  In 1 9 7 0  
M r. A ru la m b a la m  had le ft th e  S oc ie ty . A p a rt fro m  the  G enera l 
C om m ittee , th e re  w as an E s tab lishm en t C om m ittee , and he w as 
the  C ha irm an o f th is  C o m m itte e  fro m  1 9 6 4  to  1 9 6 6 . In 
D ecem ber 1 9 6 9 , th e  1st D e fe n d a n t-R e sp o n d e n t w as e lec ted  
P resident and th e re a fte r M r. A ru la m b a la m  abandoned  the  
Society.

It w as in 1 9 6 4  w h ile  M r. A ru la m b a la m  w as th e  C h a irm a n  o f 
the  E stab lishm en t C o m m itte e  th a t the  P la in tiff-A p p e lla n t and his
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fa m ily  cam e  in to  o c c u p a tio n  o f th e  rea r p o rt io n  o f th e  said 
prem ises. W h ile  th e  D e fenda n ts -R esponden ts  a llege  th a t the  
P la in tiff-A p p e lla n t cam e in to  o c c u p a tio n  on the  1st o f A u g u s t 
1 9 6 4  th e  P la in tiff-A p p e lla n t c la im s  to  have com e  in to  o cc u p a tio n  
in June  1 9 6 4 . M r. A ru la m b a la m  w as th e  f irs t  w itness  ca lled  fo r 
the  P la in tiff-A p p e lla n t. W hen  he gave ev idence  in June  1971 he 
w as n o t a m em ber o f th e  S ocie ty. He te s tifie d  th a t the  P la in tiff- 
A p p e lla n t cam e in to  o c c u p a tio n  in Ju n e  1 9 6 4 . He said he knew  
p e rso n a lly  th e  te rm s on w h ic h  th e  P la in tiff-A p p e lla n t cam e in to  
o c c u p a tio n  o f the  said prem ises. W h e n  asked w h a t th e  te rm s 
w ere , he sta ted , " th e  te rm s w ere  th a t th e  p la in tif f  sh ou ld  pay 
R s .1 6 0 / -  p e r m o n th . He p a id  tw o  m o n th s  a d v a n c e . T h a t 
Rs. 1 6 0 / -  w as paid fo r  the  use and o c c u p a tio n  o f th a t pa rt o f the  
p rem ises". He fu r th e r  sta ted "he  d id  n o t kn o w  h o w  th e  p la in tiff 
rega rded  th is  paym en t o f Rs. 1 6 0 / -  b u t as fa r as th e  S oc ie ty  was 
co n ce rn e d  Rs. 1 6 0 / -  was a c co u n te d  as a d o n a tio n ."  On an 
e xa m in a tio n  o f th e  e v idence  o f th is  w itn e ss  it is q u ite  c lea r th a t 
he w as try in g  to  assis t th e  p la in tif f-a p p e lla n t as he h im se lf had 
le ft the  S o c ie ty  in 1 9 7 0 , and he d isp layed  som e m easure  o f 
h o s tility  to  the  S oc ie ty  and to  its o ffice -b e a re rs  p a rticu la rly  the  
S ecre tary , th e  4 th  d e fe n d a n t-re s p o n d e n t. W h e n  he w as show n  a 
le tte r da ted  4 .7 .6 4  (D 9) sent by th e  P la in tiff-A p p e lla n t and his 
w ife  to  th e  S o c ie ty  fro m  4 0 / 2 ,  H am pden Lane. W e llaw a tte . 
re q u e s tin g  he lp  in  regard  to  se cu rin g  a d w e llin g  p lace fo r  a sh o rt 
t im e  fo r  them se lves  as th e ir  la n d lo rd  had g iven them  one 
m o n th 's  n o tic e  to  q u it, he c a te g o ric a lly  s ta ted  "th e  p la in tif f  had 
not come into occupation of the premises prior to the date of 
this letter. He cam e in to  o c c u p a tio n  a fte r th a t le tte r". Th is le tter 
bo re  h is  e n d o rse m e n t 're co m m e n d e d ' da ted  7 th  J u ly  1 9 6 4 . 
S h o rtly  a fte r th a t he co n tra d ic te d  h im se lf by s ta ting  th a t the  
P la in tiff-A p p e lla n t cam e in to  o c c u p a tio n  be fo re  th is  le tte r D9.

This e v idence  o f th is  w itn e s s  had to  be tes ted  by h is ow n 
c o n d u c t ev idenced  by th is  le tter. There w as a m eeting  o f the  
E stab lishm en t C om m ittee  on  7 .7 .6 4  unde r his C ha irm ansh ip . 
The m in u te s  o f th a t m e e ting  w e re  p ro d u c e d  (D 1 0) and the  sam e 
w as s ig n e d  by th is  w itness . It had been re co rded  th a t at the  
request o f th e  P rinc ipa l Saiva M anga iya r V idya layam  and o thers, 
it was de c id e d  to  he lp  M rs .S ivapa tham  (P la in tiff-A p p e lla n t's  w ife ) 
by g iv in g  her te m p o ra ry  a cco m m o d a tio n  to  live w ith  her fam ily .
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Furthe r the  C om m ittee  had d ec ided  to  accep t Rs. 1 6 0 / -  w h ic h  
w as offered as a donation to the Society and to  g ive th e m  
a c c o m m o d a tio n  fro m  1 .8 .6 4 . By le tte r da ted  1 .7 .6 4  (D1 2) M iss 
K as ip illa i, th e  P rinc ipa l, reques ted  th e  S oc ie ty  to  g ive the  
P la in tiff-A p p e lla n t and his fa m ily  te m p o ra ry  a cco m m o d a tio n , on 
th e ir  p ro m ise  to  vaca te  the  p rem ises  at any tim e  th e  S angam  
requested  them  to  do  so. Th is p o s itio n  was fu r th e r c o n firm e d  by 
a subsequ en t m ee ting  o f the  E stab lishm en t C om m ittee  at its 
m eeting  dated 1 9 .7 .6 4  (D 1 1) aga in  unde r the  C h a irm a n sh ip  o f 
th is  w itness.

These th ree  d o cu m e n ts  w h ic h  w ere  adm itted  by th is  w itness  
co n tra d ic te d  his o ra l ev idence  w hen  he p u rp o rts  to  state th a t the  
P la in tiff-A p p e lla n t cam e in to  o c c u p a tio n  in June  1 9 6 4 . The o ra l 
ev idence  has to  be fu r th e r  tes ted  by re fe rence  to  the  re co rd  o f 
th e  m inu tes  o f the  Executive  C om m ittee  o f the  S o c ie ty  on 
3 1 .7 .6 4  (D1 a.). A t th a t m ee ting  th e  p lan fo r  the  c o n s tru c tio n  o f 
the  new  b u ild in g  had been su b m itte d , and steps w ere  to  be taken  
to  c o n s tru c t the  b u ild in g  and the  P la in tiff-A p p e lla n t and his 
fa m ily  w ere  to  be g iven 3 m o n th s  n o tice  to  vacate  the  prem ises. 
The m inu tes  o f the  m ee ting  o f the  E stab lishm en t C o m m itte e  
da ted  2 .2 .6 9  (D 3 4 ) sh o w  th a t ve rba l n o tice  had been g iven, th a t 
the  P la in tiff-A p p e lla n t co n tin u e d  to  o ccu p y  th e  prem ises and th is  
w itness  was requested  to  ge t M iss Kasip illa i, the  P rinc ipa l, to  
persuade the  fa m ily  to  vaca te  the  prem ises. The d o cu m e n ts  D 4  
da ted  1 3 .2 .6 9 , D 3 da ted  2 1 .7 .6 7 , D 5 da ted  2 9 .6 .6 9 , D 6 da ted  
3 1 .9 .6 9  and D7 da ted  29.1  1 .69 , all su p p o rt the  ve rs ion  g iven by 
the  d e fe n d a n ts -re sp o n d e n ts  and c o n tra d ic t th is  w itn e ss  
co n v inc ing ly .

The C o m m iss io n e r o f R equests had fa iled  to  exam ine and 
eva luate  the  ora l ev idence  o f th is  w itness  su ffic ie n tly . If he had 
done  th is  he w o u ld  have rea lised  th a t th is  w itness  no t o n ly  
c o n tra d ic te d  h im se lf on m ateria l fac ts  bu t was proved to  have in 
1971 a lte red  the  p o s itio n  he h im se lf had agreed to  and ra tifie d  
w ith  due re s p o n s ib ility  w hen  he was the  C ha irm an  o f th e  
E stab lishm en t C o m m itte e  fro m  1 9 6 4  to  1 9 6 9  and a lso  the  
P resident o f the Society.
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The next w itn e s s  ca lle d  w as th e  P la in tiff-A p p e lla n t h im se lf. He 
to o  sta ted th a t he cam e in to  o c c u p a tio n  o f the  p rem ises in June  
1 9 6 4 . In h is p la in t he had p leaded th a t he pa id  Rs. 1 6 0 / -  per 
m o n th  as re n t. B u t in  h is  e v id e n c e  he s ta te d  th a t he pa id  
Rs. 1 5 0 / -  m o n th ly  as re n t and R s.10 / -  per m o n th  fo r  th e  use o f 
e le c tr ic ity . He den ied  th a t M iss K as ip illa i was a p p ro a ch e d  by h is 
w ife  o r h im  to  se cu re  th is  a cc o m m o d a tio n  w h e n  he w as sh o w n  
h is ow n le tte r da ted  4 .7 .7 9  (D 9). He a d m itted  his s ig n a tu re  bu t 
den ied  h is w ife 's  s ig n a tu re . He co n tra d ic te d  h im se lf in regard  to  
th e  exact da te  o f th e  te rm in a tio n  o f h is te n a n cy  a t H am pden 
Lane. H ow ever, he a d m itte d  th a t as th e  p rev ious  te n a n c y  w as in 
ex is tence t i l l  Ju ly , th e  S oc ie ty  agreed to  take re n t fro m  1st 
A u g u s t and to o k  a fu r th e r  2 m o n th s ' advance. Th is  e v idence  
co n tra d ic te d  h is e a rlie r p o s itio n  th a t he cam e in to  o c c u p a tio n  in 
June  1 9 6 4  and th a t he pa id  th ree  m o n th s  ren t fo r  June . Ju ly  and 
A u g u s t 1 9 6 4 . T h is  w itn e s s ' ev idence  is teem ing  w ith  fa lsehoo ds  
and the  C o m m is s io n e r o f Requests in th is  ins tance  to o  had fa iled  
to  exam ine  and eva lua te  h is ev idence  by re fe rr in g  to  th e  
d o cu m e n ts  s igned  by th is  w itn e ss  and his w ife .

The P la in tiff had in Ju n e  1 9 7 0  lis ted  as his w itn e s s  am o n g  
o th e rs  one  E.P. C h e llia h . M r. A ru n a m b a la m  w as ca lled  as th e  1 st 
w itness  and th e re a fte r the  P la in tiff-A ppe llan t. W h ile  the  P la in tiff- 
A p p e lla n t w as g iv in g  h is ev idence  it  w o u ld  appea r fro m  th e  
p ro ce e d in g s  th a t the  P la in tiff-A p p e lla n t's  C ounse l w h o  had 
o r ig in a lly  g iven  an u n d e rta k in g  to  ca ll E.P. C he lliah  as h is w itness  
w as n o t g o in g  to  be ca lled  as a w itness  a lth o u g h  up  to  then  
severa l s ta tem en ts  a lleged  to  have been m ade by E.P. C he lliah  to  
the  o th e r w itnesses  and to  th e  P la in tiff-A p p e lla n t had been 
re co rd e d  as ev idence . A fte r sub m iss io n s  m ade by C ounse l fo r  
th e  P la in t if f  and  D e fe n d a n ts , th e  C o u rt m ade  th e  fo l lo w in g  
O rder

"I f in d  th a t q u ite  an a m o u n t o f ev idence  has been led th a t 
E. P. C he llia h  sa id th is  and tha t. If C he lliah  is n o t to  be 
ca lle d  as a w itn e ss  th e  re co rd  w ill be te e m in g  w ith  hearsay 
ev idence . Besides, it seem s to  me, in th e  in te re s ts  o f 
a s c e rta in in g  th e  tru th , C he lliah  is a necessary party . A c tin g  
u n d e r se c tio n  1 3 4  o f th e  C iv il P rocedure  C ode. I d e c id e  to  
ca ll E. P. C he lliah  as a w itness  to  be exam ined ."
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T h e re a fte r th e  P la in t if f -A p p e lla n t c o n tin u e d  h is  ev id e n ce  and  at 
th e  end o f h is  e v id e n ce  th e  P la in tif f-A p p e lla n t c lo se d  his case 
w ith o u t c a llin g  E. P. C h e llia h  as a w itness .

A t th is  s tage  th e  C o u rt d e c id e d  to  e xa m in e  C h e llia h . C ounse l 
fo r  th e  P la in t if f -A p p e lla n t o b je c te d  as it w as u n u su a l to  ca ll a 
w itn e s s  b e fo re  b o th  p a rtie s  had c lo s e d  th e ir  case. The J u d g e  
m ade th e  fo llo w in g  o rd e r

"In  th is  case, I d e c id e d  to  a c t u n d e r S e c tio n  1 3 4  o f the  
C iv il P ro c e d u re  C ode. It is d if f ic u lt  to  u n d e rs ta n d  w h a t 
M r. F e rn a n d o  says. U su a lly  th is  typ e  o f d e c is io n  is m ade 
by C o u rts . W h a t C h e llia h  s ta te d  has been re p e a te d ly  said 
by th e  p la in t if f  in a nsw e r to  a n u m b e r o f q u e s tio n s  p u t by 
C o unse l, I am  sa tis fie d , at th is  s tage , th a t th e  p la in t if f  has 
f in is h e d  h is  e v id e n ce  in re la tio n  to  w h a t C he llia h  has 
s ta ted . It w o u ld  be a p p ro p r ia te , th e re fo re , to  ca ll C h e llia h  
at th is  stage".

Therea fte r the  C o u rt ca lled  E. P. C he lliah  as a w itness. The 
C ourt e lic ited  a g rea t deal o f ev idence fro m  th is  w itness and 
the rea fte r the  w itn e ss  was exam ined by C ounse l fo r the  P la in tiff- 
A pp e lla n t and by C ounse l fo r  the  D e fendan ts-R esponden ts . The 
fin d in g  o f the  tr ia l ju d g e  in th is  case w as g rea tly  in fluence d  by the 
evidence o f th is  w itness  C he lliah  and w h a t he is a lleged to  have 
to ld  the  P la in tiff-A ppe llan t. In his ju d g m e n t he states, "If the re  is 
one person w h o  know s anyth ing  a bou t the  nature  o f the 
tra nsac tions  re la ting  to  the  p la in t if fs  o c c u p a tio n  o f these 
prem ises, it is C he lliah . T here fo re  I have c a re fu lly  cons ide red  his 
ev idence keep ing in m ind  h is answ ers aga ins t th e  S oc ie ty  o r at 
least the  C om m ittee".

M r. S. Nadesan, Q.C. fo r the  D e fendan ts-R esponden ts  
subm itted  th a t the  evidence o f th is  w itness had been im p rope rly  
recorded  and th a t th is  ev idence sh o u ld  no t be taken in to  
cons ide ra tio n  at all. He re ferred us to  S ection  1 3 4  o f the  C ivil 
P rocedure Code, w h ich  reads as fo llo w s :—

"1 34 . S ub jec t to  the  ru les o f th is  O rd inance  as to  a ttendance 
and appearance, if the  C o u rt at any tim e  th in ks  it necessary
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to  exam ine any person other than a party to the action, and 
not named as a witness by a party to the action, the  C o u rt 
may, o f its ow n m o tio n , cause such  person to  be sum m o n e d  
as a w itness  to  g ive  ev idence , o r to  p ro d u ce  any d o c u m e n t 
in his possess ion , on a day to  be appo in ted ; and m ay 
exam ine h im  as a w itn e ss  o r requ ire  h im  to  p ro d u ce  such  
docum en t".

This S ec tion  c le a r ly  g ives th e  C o u rt p o w e r to  exam ine  any 
person o th e r than  a pa rty  to  the  a c tio n  and n o t nam ed as a 
w itness  by a party  to  th e  a c tion . In th is  case E. P. C he lliah  is the  
3 rd  w itness  nam ed in th e  P la in tiff-A p p e lla n t's  lis t o f w itnesses. 
The P la in tiff-A p p e lla n t d id  no t choose  to  ca ll h im  as a w itness  
and c losed  his case. It w as th e re fo re  the  d u ty  o f th e  C o u rt to  
s trike  o u t th e  hearsay ev idence  and exam ine the  ev idence  p laced 
be fo re  it by th e  P la in tiff-A p p e lla n t. The o th e r o b je c tio n a b le  
fea tu re  o f th is  ep iso d e  is th a t th is  ev idence  w as re co rd e d  no t 
a fte r the  c lose  o f th e  case by bo th  parties bu t be fo re  the  
D e fendan ts  co u ld  ca ll th e ir  ev idence , a cou rse  o f a c tio n  w h ic h  
was g rea tly  p re ju d ic ia l to  th e  D e fendan ts-R esponden ts  case as 
the  D e fenda n ts -R esponden ts ' w itness  w as c o n fro n te d  w ith  th is  
in a d m iss ib le  ev idence  u n d e r c ro ss -exam ina tion . In any event 
the re  w ere  no  spec ia l c irc u m s ta n c e s  even to  ju s tify  th is  w itness  
be ing  ca lled  at the  c lose  o f the  case by C ourt.

It is u n fo rtu n a te  th a t th e  tr ia l ju d g e  en te red  th e  arena, as it 
w ere, and d ec ided  to  re co rd  the  ev idence  o f th is  w itn e ss  w h o  
was abandoned  by th e  pa rty  w h o  had nam ed h im  as a w itness . 
As N ih ill J. s ta ted in the  case o f Rewata Thero v. Horatala (1);

" It  is no  pa rt o f a ju d g e 's  d u ty  in  a c iv il a c tion  to  f il l in  the  
d e fic ie n c ie s  in th e  case o f one o f the  d is p u ta n ts  by c a llin g  
ev idence  on  his ow n".

S ec tion  1 21 o f th e  C ode p rov ides  fo r  the  fil in g  o f a lis t o f the  
w itnesses parties  in tend  c a llin g  and S ection  1 75  o f th e  C ode has 
c le a rly  p rov ided  th a t no  w itn e ss  sha ll be ca lled  on  b e h a lf o f a 
pa rty  un less such  w itn e ss  sha ll have been in c lu d e d  in th e  lis t o f 
w itnesses p re v io u s ly  file d . The C ourt, how ever, has been g iven a 
d is c re tio n  u n d e r spec ia l c ircu m s ta n ce s  in  th e  in te res t o f ju s tice
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to  a llo w  a pa rty  to  ca ll such  a person  as a w itness . But w h e re  a 
w itness 's  nam e appears on  a lis t and is n o t ca lled  by the  party  
w h o  lis ted  h is nam e, the  C o u rt has no  p o w e r to  ca ll th a t w itn e ss  
to  g ive  evidence.

M r. H. L. de S ilva, S en io r C ounse l fo r  th e  P la in tiff-A p p e lla n t 
c ited  the  case o f Hendrik Kure v. Saibu Marikar (2) in su p p o rt o f 
the  course  adop ted  by the  tr ia l ju d g e . But th a t case has no 
a p p lica tio n . The S uprem e C o u rt d ec ided  in th a t case tha t it was 
co m p e te n t to  a D is tr ic t C o u rt a fte r bo th  parties  had c losed th e ir  
case to  ca ll on  its ow n m o tio n  a witness not cited by the parties 
and in fo rm  itse lf o f any re levant p o in t th a t requ ired  e lu c id a tio n . 
He a lso re lied on the  case o f Rewata Thero v. Horatala (supra). In 
th a t case the  S uprem e C o u rt app roved  th e  cou rse  o f a c tio n  
adop te d  by the  tr ia l ju d g e  to  ca ll expe rt ev idence  in regard  to  a 
th u m b  im p ress ion  w h ic h  w as d iscove red  on a d o c u m e n t d u rin g  
the  tria l. The D e fenda n t h im se lf den ied  th a t it was his th u m b  
im press ion  and inv ited  the  C o u rt to  act in th a t m anner. In bo th  
these  cases th e  w itnesses  ca lled  w e re  n o t nam ed in th e  lis t o f 
w itnesses.

I take the  v ie w  th a t S ec tion  1 3 4  co n te m p la te s  a case o f a 
person w hose  va lue  as a w itness  w as unkn o w n  to  th e  parties  to  
the  a c tion  bu t b.ecame a ppa ren t d u r in g  th e  cou rse  o f the  tr ia l 
and it is fo r  th a t reason th e  w o rd s  "n o t nam ed as a w itness  by a 
party  to  the  a c tio n ” have been used. The ev idence o f E. P. 
C he lliah  has in the  c ircu m s ta n ce s  been ille g a lly  reco rded  by the  
ju d g e  and the  w h o le  o f h is ev idence  has been ille g a lly  a d m itte d  
and his ev idence  th e re fo re  c a n n o t fo rm  the  basis o f the  
ju d g m e n t in th is  case. The S uprem e C o u rt to o k  a s im ila r v iew  
w here  the  ev idence  o f a w itness  w hose  nam e was n o t in c lu d e d  in 
the  lis t o f w itnesses file d  in acco rd a n ce  w ith  S ection  1 21 o f C ivil 
P rocedure  C ode w as ca lled  by a pa rty  g iv in g  the  C o u rt the  
im press ion  th a t he had been lis ted as a w itness  —  v ide  Tikiri 
Banda v. Loku Menika (3).

Thus the  on ly  ora l ev idence  the  P la in tiff-A p p e lla n t c o u ld  rely 
on is th a t o f M r. V. A ru la m p a la m  and th a t o f the  P la in tiff-  
A p pe llan t h im se lf exc lu d in g  th e re fro m  any hearsay ev idence  in 
regard  to  w h a t E. P. C he lliah  said. The d o c u m e n ts  p ro d u ce d
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c le a rly  d e m o n s tra te  th a t th e  o ra l e v idence  c a n n o t be re lied  on. 
O n th e  basis o f th e  d o cu m e n ts  it has been c le a rly  es tab lished  
th a t th e  P la in tiff-A p p e lla n t a t h is  reques t and on  the  req u e s t o f 
M iss  K as ip illa i had been a llo w e d  te m p o ra ry  a c c o m m o d a tio n  in 
th e  rear p o rtio n  o f th e  b u ild in g . The P la in tiff-A p p e lla n t had 
o ffe red  to  he lp  th e  S o c ie ty  in som e w ay o r a n o th e r in 
c o n s id e ra tio n  o f th is  a c c o m m o d a tio n . -The P la in tiff-A p p e lla n t 
had. how ever, o ffe re d  to  m ake a m o n th ly  d o n a tio n  w h ic h  w as 
a cce p te d  by th e  5 th  D e fe n d a n t-R e sp o n d e n t. There is no  d o u b t 
th a t a se n io r law yer like M r. A ru la m b a la m  w o u ld  have advised 
th is  co u rse  o f a c tio n  in th e  best in te re s t o f th e  S oc ie ty . The 5 th  
responde n t, w h e n  it becam e necessa ry  to  pu t up  th e  new  
b u ild in g  w h ic h  had been in c o n te m p la tio n  fo r  several years, gave 
th e  P la in tiff-A p p e lla n t ve rba l n o tic e  o f th re e  m o n th s  to  q u it  the  
prem ises. The P la in tiff-A p p e lla n t asked fo r  and rece ived several 
ex tens ions  o f tim e  to  vacate  b u t th e re a fte r w ith  the  back ing  o f 
M r. A ru la m b a la m  he had d e c id e d  to  set up  a c la im  o f te n a n cy  
and has s u cce ss fu lly  s ta lled  any p ro ce e d in g s  fo r  e je c tm e n t fo r  
w e ll ove r 9 years. On a c o n s id e ra tio n  o f th e  e n tire ty  o f the  
ev idence  bo th  o ra l and d o cu m e n ta ry , I ho ld  th a t th e  P la in tiff- 
A p p e lla n t had n o t es tab lishe d  a r ig h t o f te n a n cy  o f th e  said 
prem ises. A t m os t he w as a licensee.

The o rd e r o f th e  C o u rt o f A ppea l th e re fo re  is a ffirm e d  s u b je c t 
to  w h a t is s ta ted  above and th e  P la in tiff-A p p e lla n t's  a c tio n  is 
d ism isse d  w ith  co s ts  in  th e  o r ig in a l C ourt, th e  C o u rt o f A ppea l 
and in  th is  C ourt.

COUN THOME. J. -  I agree.

SOZA, J. — I agree

Appeal dismissed.


